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Rules and Regulations

Federal Register
Vol. 58, No. 234

Wednesdeay, December 8, 1993
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DEPARTMENT OF AGRICULTURE
Farmers Home Administration
7 CFR PART 1851

RIN 0575~AA39

NonProgram (NP) Loans—Corraections

AGENCY: Farmers Home Administration,
USDA.

ACTION: Final rule; correction.

SUMMARY: The Farmers Home .
Administration {FmHA) corrects errors
on the final rule published on October
12, 1993, (58 FR 52644—526586). The
intended effect of this action is to
co;'rect errors and omissions in the final
rule.

EFFECTIVE DATE: November 12, 1993,

FOR FURTHER INFORMATION CONTACT: Jean
F. Leavitt, Senior Loan Specialist, Single
Family Housing Servicing and Property
Management Division, Farmers Home
Administration, USDA, South
Agriculture Building, room 5309,
Washington, DG 20250, telephone: {202)
720~-1452.

SUPPLEMENTARY INFORMATION: See the
rulemeking action published on October
12, 1993, (58 FR 52644—52656). FmHA
Instruction 1951-S, “Farmer Programs
Account Servicing Policies”, is herein
amended to correct amissions from the
text.

Therefore, the final rule published on
October 12, 1993 (58 FR 52644)
amending Chapter XVIII, Title 7, Code
of Federal Regulations is corrected as
follows:

PART 1951—~SERVICING AND
COLLECTIONS

1. The authority citation for part 1951
continues to read as follows:

Authority: 7 U.S.C. 1989, 42 U.S.C. 1480,
6 U.S.C. 301, 7 CFR 2.23, 7 CFR 2.70.

Subpart S—Farmer Programs Account
Servicing Poficles

2, On page 52651, in the third
column, in § 1951.911, paregraph
{a){7)(iii) is corrected to read as foliows:

§1951.911 Preservation Loan Service
Programs.

(aj " ® %

(7) . W

(iii) The property will be offered on
eligible terms [if the purchaser is
eligible in accordance with subpart A of
Part 1943 of this chapter) and a credit
sale processed in accordance with
Subpart C of Part 1955 of this chapter
or NP terms in accordance with Subpart
J of Part 1951 of this chapter. The .
interest rate will be the current rate set
forth in Exhibit B of FmHA Instruction
440.1 (available in any FmHA office).

* % & ® N

Dated: November 19, 1993.
Bob Nash,
Under Secretary for Smakll Community and
Rural Development.
[FR Doc. 83-29879 Piled 12~7-93; 8:45 am]
BILLING CODE S410-07-U :

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 303
RIN 3064-AB19

Applications, Requests, Submittais,
Delegations of Authority, and Notices
Required to be Filed by Statute or
Regulation

AGENCY: Federal Deposit Insurance
Corporation (FDIC).
ACTION: Final rule.

_association

SUMMARY: The FDIC is amending its
regulations concerning epplications and
notices by savings associations. The
amendments conform the definitions of
“significant risk” and “equity security”
to the definitions of those terms found

_in the FDIC's regulations entitled,

“Activities and Investments of Insured
State Banks”, and allow insured state
savings associations to conduct
activities and make investments without
the FDIC's prior approval provided that
the activities and/or investments were
found to be permissible for federal
savings associations under an order or a
written interpretation issued by the
Office of Thrift Supervision. This

change also places insured state savings
associations.on a par with the treatment
accorded insured state banks under
FDIC's regulations.

EFFECTIVE DATE: The final amendment is
effective December 8, 1993.

FOR FURTHER INFORMATION CONTACT:
Pamela E.F. LeCren, Seniaor Gounssl,
(202) 898-3730, Legal Division, FDIC,
550 17th Street, NW., Washington, DC
20429 or Curtis L. Vaughn, Examination
Specialist, (202) 898—6759, Division of
Supervision, FDIC, 550 17th Street,
NW., Washington, DG 20429.
SUPPLEMENTARY INFORMATION: Sections

‘18(m) and 28 were added to the Federal

Deposit Insurance Act (FDI Act, 12
U’S.C. 1831e, 1828(m)) on August 8,
1989 as part of the Financial Institutions
Reform, Recovery, and Enforcement Act
of 1989 (FIRREA, Pub. L. 101-73, 103
Stat. 183). In brief, section 18{m)
provides that, with certain exceptions,

- any insured savings association must

notify the FDIC and the Office of Thrift
Supervision (OTS) at least 30 days Xlrior
to establishing or acquiring a subsidiary
and at least 30 days prior to electing to
conduct a hew activity throngh a
subsidiary. The FDIC is also authorized
to prohibit by regulation or erder any
specific activity, act or practice
conducted by an insured savings

at the FDIC determines
will pose a serious threat to either the
Bank Insurance Fund (BIF) or the
Savings Association Insurance Pund
(SATF). Section 28 of the FDI Act deals,
in part, with the activities and equity
investments of state chartered savings
associations and the investment by state
or federal savings associations in "junk
bonds”. In hrief, state savings
associations are prohibited from
engaging as principal after January 1,
1950 in any activity of a type or in an
amount that is not permissible for
federal savings associations unless the
FDIC determines that the activity poses
no significant risk to the affected
deposit insurance fund and the savings
association is, and continues to bs, in
compliance with the fully phased-in
capital standards prescribed for savings
assoclations under saction 5(1) of the
Home Owners’ Loan Act (HOLA, 12
U.S.C. 1464(t)). State savings
associations are also limited to making
equity investments that are permissible
for Federal savings associations. Equity
investments in service corporations that
would otherwise be impermissible for
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federal savings associations can be made
if a state savings association meets its
fully phased-in capital requirements
and the FDIC finds that the investment
will not pose a significant risk to the
affected deposit insurance fund based
either on the activity to be conducted by
the service corporation or the amount to
be invested

On December 12, 1989 the FDIC's
Board of Directors adopted interim final
regulations implementing sections
18(m) and 28 of the FDI Act, new
§303.13 (12 CFR 303.13) (54 FR 53540,
December 29, 1989). Those regulations
were subsequently adopted in final on
September 11, 1990 (55 FR 38037,
September 17, 1990). Among other
things, the final regulations:

(1) Look to statute, OTS regulations,
and official OTS regulatory and thrift
bulletins to determine what activities
and investments are permissible for
federal savings associations
(§303.13(b)(1)), (d)(1), (d)(2); t

(2) Define the term "‘equity security”
to mean “any stock, certificate of
interest or participation in any profit-
sharing agreement, collateral-trust
certificate, preorganization certificate or
subscription, transferable share,
investment contract, or voting-trust
certificate; any security immediatel
convertible at the option of the holder
without payment of substantial
additional consideration into such a
security; any security carrying any
warrant or right to subscribe to or
purchase any such security; and any
certificate of interest or participation in,
temporary or interim certificate for, or
receipt for any of the foregoing
(§303.13(a)(6))""; and

(3) Indicate that a “significant risk” is
considered to be present ‘“whenever it is
likely that any insurance fund
administered by the FDIC may suffer
any loss whatever” (§ 303.13(a)(9)).

November, 1992, the FDIC adopted
final regulations governing the equity
investments of insured state banks. (12
~ CFR part 362, 57 FR 53213, November

9, 1992). Part 362 implements section 24
of the FDI Act (12 U.S.C. 1831a) as
added by the Federal Deposit Insurance
Corporation Improvement Act of 1991
(FDICIA, Pub. L. 102-242, 105 Stat.
2236). Section 24 of the FDI Act, which
governs the activities and equity
investments of insured state banks, is
very similar to section 28 of the FDI Act
and was in many ways modeled after
section 28. In brief, subject to certain
statutory exceptions, section 24
prohibits insured state banks and their
majority owned subsidiaries from
engaging as principal in activities that
are not permissible for a national bank
or a subsidiary of a national bank unless

the state bank meets its capital
requirements and the FDIC determines
that the activity does not pose a
significant risk to the deposit insurance .
fund. Similarly, insured state banks may
not make any equity investments that
are not permissible for national banks
unless those investments are excepted
under the statute.

Part 362 as adopted in final by the
FDIC differs in a number of ways from
§303.13. To some externt, the differences
result from differences in the statutory
language of the two underlying
provisions. Other differences are not
required by statute. On May 3, 1993, the
FDIC requested comment on whether
§303.13 should be amended to conform
to part 362 to the extent that the
language of the two statutory provisions
does not bar such a change being made.
Three differences between part 362 and
§303.13 were identified: the definition
of equity security, the definition of
significant risk, and what constitutes
evidence of what is a permissible
activity or eqmty investment for a
federal savings association.

As indicated above, § 303.13 looks to
statute, OTS regulations, and OTS
regulatory and thrift bulletins to
determine what is permissible for a
federal savings association. Part 362 on
the other hand provides that any
investment authorized for national
banks under the National Bank Act (12
U.S.C. 21 et seq.) or any other statute
will be considered permissible for a
national bank. What is more,
investments expressly recognized as
permissible in regulations, official
bulletins or circulars issued by the
Office of the Comptroller of the
Currency (OCC) or any order or
interpretation issued in writing by the
OCC will be accepted as permissible for
state banks. The preamble
accompanying part 362 when the
regulation was adopted in final
indicated that:

Written staff opinions will be considered to

evidence the position of the Office of the
Comptroller of the Currency so long as the

“opinion is considered to be valid by the

Office of the Comptroller of the Currency.
Thus an opinion will not be recognized if it
is not the current opinion ; of the
Comptrolier's Office, i.e., it is no longer
considered valid, the opinion is overruled by
the Office of the Comptroller of the Currency,
or the opinion is found by a court of law to
be incorrect. Even though staff opinions are
not necessarily binding on the Comptroller of
the Currency, the FDIC is satisfied that they
embody the current opinion of the Office of
the Comptroller of the Currency and that to
not recognize them would in fact
unnecessarily put state banks at a
disadvantage. State banks should note that
the FDIC will generally expect any

conditions or restrictions set out in the
Comptroller of the Currency’s regulations,
bulletins, circulars, and staff opinions to be
met if the equity investment is to be
considered permissible under part 362 when
made by state banks. (57 FR 53219,

November 9, 1992).

Thus, under §303.13 as originally
adopted in final, a state savings
association could not look to any OTS

" order or written interpretation as a basis

for determining that a particular activity
or investment is permissible for a
federal savings association, whereas a
state bank may take orders and written
interpretations into account when
determining what is permissible for a
national bank.

The definitions of “equity security'’ as
contained in part 362 and § 303.13 are
identical with one exception. Under
part 362, adjustable rate preferred stock
and money market auction rate .
preferred stock are excluded from the
definition of equity security. Section
303.13 as originally adopted did not -
contain this exception. The following
explanation for the exclusion appeared
in the preamble accompanying part 362
when the regulation was adopted in
final.

The FDIC received 15 comments
addressing the issue of whether the
regulation should exclude from the definition
of equity security investment grade preferred
stock and other preferred stock issues that are
very debt like. The comments focused on two
categories of preferred stock, money market
preferred stock and adjustable rate preferred
stock. Adjustable rate preferred stock refers
to shares for which dividends are established
contractually by a formula in relation to
Treasury rates or other readily available
interest rate levels. Money market preferred
stock refers to those issues in which
dividends are established through a periodic
auction process that establishes yields in
relation to short term rates paid on
commercial paper issued by the same or a
similar company. Dividends are not declared
by the issuer’s board and the credit quality
of the issuer determines the value of the
stock. Money market preferred shares are
sold at auction rather than on a national
securities exchange.

The FDIC agrees after reviewing the
comments that money market (auction rate)
preferred stock and adjustable preferred stock
are essentially substitutes for money market
investments such as commercial paper and
are closer in their characteristics to debt than
to equity. The final regulation therefore has
been amended to specifically exclude money
market preferred stock and adjustable
preferred stock from the definition of equity
investment. As a result, such investments are
not subject to the provisions of § 362.3(a) of
the final regulation. Investing in such
instruments will be an “activity” for the
purposes of section 24. Whether or not a state
bank may continue to make such investments
after December 19, 1992 will depend, among
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other things, on whether a national bank
could make a similar investment. (57 FR
53218-19, November 9, 1992).

Thus, for the purposes of part 362,

money market preferred stock and

- adjustable rate preferred stock are not
considered to be equity securities. If a
national bank could not engage in the
activity of investing in such
instruments, 8 state bank could possibly
do so provided that the FDIC determines
that the investment will not pose a
significant risk to the fund and provided
that the state bank mesets its capital
requirements. Under § 303.13 as
currently worded, money market
preferred stock and adjustable rate
preferred stock are considered to be
equity securities. If a federal savings
association cannot invsest in such
instruments, a state savings association
simply may not do so.

Finally, under § 303.13 as currently
worded, “significant risk” is present
whenever it is likely that any insurance
fund administered by the FDIC may
suffer any loss whatever. Under part
362, significant risk to the deposit
insurance fund is understood to be
present whenever there is a high
probability that any insurance fund
administered by the FDIC may suffer a
loss. The definition of significant risk as
originally proposed for the purposes of
part 362 was identical to the language
presently found in § 303.13. As a result
of concerns expressed during the public
commeent period that the definition did
not take into account the plain meening
of the word significant and concerns
that any investment mads by a bank
could lead to some loss, the languege in
part 362 was modified slightly. The
purpose of the modification wasto
“remove the implication that because an
investment or activity cannot be said to
be “riskless” under all circumstances
the FDIC will determine that the
investment or activity will pose a
significant risk of loss to the fund”.
“The emphasis is properly whether
there is a high degree of likelihood,
under all of the circumstances, that an
investment or activity by a particular
bank, or by banks in general in a given
market or region, may ultimately
produce a loss to either of the funds.”
(57 FR 53220, November 9, 1992).

As indicated above, the FDIC
proposed amending § 303.13 to conform
the definitions of significant risk and
equity security to those found in part
362 and proposed to allow state savings
associations {like their counterpart state
banks) to look to orders and written
interpretations in determining what
activities and investments require the
FDIC's prior approval. Comment was
invited on whether it is appropriate to

make the above described changes and
whether any other differences between
§303.13 and part 362 should be
eliminated. Commentors were
reminded, that when responding to this
question, they should keep in mind that
the FDIC is constrained by the statutory

_language of section 24 and section 28 of

the FDI Act and that the FDIC meay not
be able to amend the regulations so that
they are identical.

The FDIC received two comments in
response to the proposed amendment;
one in writing and one by telephone.
The written comment was from &
national trade association which
represents more than 2,000 savings and
community financial institutions whose
total assets exceed $800 billion. The
trade association supported the
amendment because the changes would
be beneficial to state savings
associations. The comment specifically
indicated that § 303.13 and part 362
should be as similar as possible; orders
and interpretations are appropriately
relied upon as evidence of what is
permissible for a federal savings -
association as orders and interpretations
represent the ongoing refinement of the
application of statute and regulations;
and that the change in the definition of
significant risk is important in order to
ensure that the standard is not overly
braad. The telephone comment, which
came from a staff member of the Senate
Banking Committes, objected to the
proposed change in the definition of
significant risk. The commentor
indicated that, in his opinion, the
change would inappropriately lower the
standard which the statute requires the
FDIC to employ in determining whether
a particular activity presents a
significant risk to the fund. _

After considering the comments, the
Board of Directors has determined to
adopt the proposed amendment in final
without any change. It is the Board’s
considered opinion that the change in
the definition of significant risk to the
fund does not represent a substantive -
change from the existing definition nor
that the change lowers the standard
under which the FDIC is to determine
whether a particular activity may be
conducted by a state savings
association. As indicated in the
preamble accompanying the proposed
amendment, the language chauge is
simply designed to alleviate fears that
the regulation establishes a standard
that is impossible to meet because no
activity can be said to be totally riskless
under all circumstances. The emphasis
in the FDIC’s view is, rather, whether
the probability is high that a loss to the
fand may occur. The loss itself need not

be significant in amount’in comparison
to the fund.

The final amendment is effective
immediately upon publication in the
Federal Register. The requirement
under the Administrative Procedure Act
(5 U.S.C. 553) to publish a substantive
rule not less than 30 days prior to its
effective date is being waived pursuant
to the authority of section 553(d)(1)
which allows such waiver in the case of
a substantive rule which relieves a
restriction. The exception is applicable
in that the amendments alleviate the
need for state savings associations to in
some instances file an application with
the FDIC prier to conducting certein
activities. Additionally, the
amendments will allow certain equity
investments that may not have been
permissible prior to the amendments.

Regulatory Flexibility Analysis

The final amendment does not create
or add to any existing recordkeeping or
reporting requirement. Nor does the
amendment require any state savings
associstion to hire additional
specialized personnel in order to .
comply with the requirements of °
§303.13, establish any computer
tracking system, or take any other
measure for the purposes of compliance
that would be burdensome on savings
associations in general. Therefore, the
FDIC does not anticipate that the final
amendment will cause any institution,
regardless of size, amy additional costs,
As that is the cass, it is not likely that
the final amendment will present an
economic burden on small institutions
as a result of such institutions being
more likely to incur an added economic
burden in attempting to comply with
the lation. The final amendment
will in fact in some instanoces eliminate
the need for state savings assaciations to
seek the FDIC'’s approval before
conducting certain activities and in
some instances will afford state savings
asseciations greater flexibility in their
investments than presently afforded |
under the regulation. The FDIC’s Board
of Directors therefore does hereby
certify pursuant to 5 U.S.C. 605 that the
final emendment does not have a
significant economic impact on a
significant number of small entities.

. List of Subjects in 12 CFR Part 303

Administrative practice and
procedure, Authority delegations
(Government agencies), Bank deposit
insurance, Banks, banking, Insured
depository institutions, Reporting and
recordkeeping requirements, Savings
associations. :

In consideratien of the foregoing, the
FDIC hereby amends chapter IIl of title
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12 of the Code of Federal Regulations by
amending part 303 as follows:

PART 303—APPLICATIONS,
REQUESTS, SUBMITTALS,
DELEGATIONS OF AUTHORITY, AND
NOTICES REQUIRED TO BE FILED BY
STATUTE OR REGULATION

1. The authority citation for part 303
continues to read as follows:

Authority: 12 U.S.C. 378, 1813, 1815, 1816, -

1817(j), 1818, 1819 (“Seventh” and *“Tenth"),
1828, 1831{e), 1831(0); 15 U.S.C. 1607.

§303.13 [Amended]

2. Section 303.13(a)(6) is amended by
adding “(other than adjustable rate
preferred stock and money market
(auction rate) preferred stock)” after the
word “stock”.

3. Section 303.13 is amended by
revising paragraph (a)(9) to read as
follows:

§303.13 Applications and notices by
savings associations.

(a) * ®* ®

(9) A significant risk is understood to
be present whenever there is a high
probability that any insurance fund
administered by the FDIC may suffera
loss.
L] L * L] L 3

§303.13 [Amended]

4. Section 303.13(b)(1) introductory
text is amended by removing the first
sentence and adding in its place *“After
January 1, 1990, no state savings
association may directly engage, other
than as agent on behalf of its customers,
in an activity that is not expressly -
authorized for federal savings
associations by the Home Owners’ Loan
Act (12 U.S.C. 1461 et seq.) or any other
statute, regulations issued by the Office
of Thrift Supervision (OTS), official
OTS Regulatory or Thrift Bulletins, or
any order or interpretation issued in
writing by OTS unless the state savings
association obtains the approval of the
FDIC.”; and by removing ‘“‘the Home
Owners’ Loan Act (HOLA)" where it
appears in the second sentence and
adding in its place “HOLA".

5. Section 303.13(d)(1) mtroductory
text is amended by removing the first
sentence and adding in its place “No
state savings association may directly
acquire or retain any equity investment
after August 9, 1989 of a type or in an
amount that is not expressly authorized
for federal savings associations by
HOLA, regulations issued by OTS,
official OTS Regulatory or Thrift :
Bulletins, cr any order or mterpretatlon
issued in writing by OTS.”.

6. Section 303. 13(d)(2)(i) is amended
by removing “‘statute or by regulation -

adopted by OTS, or an official OTS
Regulatory or Thrift Bulletin
interpreting such statutes and
regulations’’ where it appears in the first
sentence and adding the following,
*“HOLA or any other statute, regulations
issued by OTS, official OTS Regulatory
or Thrift Bulletins, or any order or
interpretation issued in writing by
OoTs”.

By Order of the Board of Directors.

Dated at Washington, DC this 30th day of
November, 1993.
Federal Deposit Insurance Corporation.
Robert E. Feldman,
Deputy Executive Secretary.
[FR Doc. 93-29776 Filed 12-7-93; 8:45 am]
BILLING CODE 6714-01-P

12 CFR Part 332
RIN 3064-AA01

Powers Inconsistent With Purposes of
Federal Deposit insurance Law

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

"ACTION: Final rule.
" SUMMARY: The FDIC is removing its

regulations which, subject to certain -
exceptions, prohibit a state nonmember
insured bank from doing a surety
business; insuring the fidelity of others;
engaging in the insuring, guaranteeing
or certifying of titles to real estate; an
guaranteeing the obligations of others.
This action is being taken as, in the
FDIC's opinion, new section 24 of the
Federal Deposit Insurance Act (FDI Act)
effectively covers this area. That section
of the FDI Act limits the “as principal”
activities of insured state banks to the
activities permissible for national banks
unless a state bank obtains the FDIC’s
consent.

EFFECTIVE DATE: The final regulation is
effective December 8, 1993.

FOR FURTHER INFORMATION CONTACT:
Curtis L. Vaughn, Examination
Specialist, (202) 898—6759, Shirley K.
Basse, Review Examiner, (202) 898~
6815, or Cheryl A. Steffen, Review
Examiner, (202) 898-6768, Division of
Supervision, FDIC, 550 17th Street,
NW., Washington, DC, 20429; Pamela
E.F. LeCren, Senior Counsel, (202) 898-
3730, or Grovetta N. Gardineer, Senior
Attorney, (202) 898-3905, Legal
Division, FDIC, 550 17th Street, NW.,
Washington, DC, 20429; or David K.
Horne, Financial Economist, (202) 898-
3981, Division of Research and :
Statistics, FDIC, 550 17th Street, NW
Washington, DC, 20429,
SUPPLEMENTARY INFORMATION: Part 332 of
the FDIC's regulations (12 CFR part

332), ‘““Powers Inconsistent with
Purposes of Federal Deposit Insurance
Law", prohibits any state nonmember
insured bank (except a District bank)
from exercising or assuming the power
to:

(1) Do a surety business;.

(2) Insure the ﬁdehty of others;

(3) Engage in the insuring,
guaranteeing or certifying of titles to real
estate; or

(4) Guarantee or become surety upon
the obligations of others except as
provided in § 347.3(c)(1) of the FDIC’s
regulations (12 CFR 347.3(c)(1)).

Section 347.3(c)(1) provides that a
bank’s foreign branches may guarantee
customer’s debts or otherwise agree for
their benefit to make payments on the
occurrence of readily ascertainable
events if the guarantee or agreement
specifies the branch’s maximum
monetary liability. The guarantee or
agreement shall be combined with all
standby letters of credit and loans for
purposes of applying any limitation on
loans that the bank may make.

The general prohibition found in part
332 does not apply to acceptances,
endorsements, or letters of credit made
or issued in the usual course of the
banking business. Nor does the
prohibition apply in the case of check
guaranty card programs, customer-
sponsored credit card programs, and
similar arrangements in which a bank
undertakes to guarantee the obligations
of individuals who are its retail banking
deposit customers provided that the
bank establishes the creditworthiness of
the individual before undertaking to
guarantee his/her obligations.
Additionally, any such arrangement to
which any of the bank's principal
shareholders, directors, or executive
officers are a party must be in
compliance with applicable provisions
of Federal Reserve Board Regulation O
(12 CFR part 215) which pertams to
loans to insiders.

Over the years the FDIC has
recognized two interpretive exceptions
to the general prohibition on a bank
acting as a surety or guaranteeing the

~ obligations of others:

(1) If the bank has a segregated
deposit sufficient in amount to cover the
bank’s potential liability; or

(2) If the bank has a substantial
interest in the performance of the
transaction.

Part 332 was adopted by the FDIC in
1946 and has remained essentially -
unchanged since then except for the
addition of the language allowing for
check guaranty programs and customer-
sponsored credit card programs.
Because of recent legislative changes,
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the FDIC proposed to sliminate part 332
(58 FR 6448, January 29, 1993).

On December 19, 1991, President
George Bush signed into law the Federal
Deposit Insurance Corporation
Improvement Act of 1991 (FDICIA, Pub.
L. 102-242, 105 Stat. 2236). Section 303
of FDICIA added section 24 to the
Federal Deposit Insurance Act,
“Activities of Insured State Banks" (FDI
Act, 12 U.S.C. 1831a). With certain
exceptions, section 24 of the FDI Act
limits the activities and equit
investments of state chartered insured
banks to the activities and equity
investments that are permissible for
national banks. The portions of section
24 dealing with equity investments were
effective upon enactment, December 19,
1991. The remaining portions of section
24 dealing with activities of insured
state banks and their majority-owned
subsidiaries became effective December
19, 1992, )

Section 24(a) (12 U.S.C. 1831a(a))
provides that after December 19, 1992,
no insured state bank may engage as
principal in any type of activity that is
not permissible for a national bank
unless the bank meets, and continues to
meet, the applicable capital standards
prescribed by the appropriate federal
banking agency and the FDIC
determines that the activity would not
pose a significant risk to the deposit
insurance fund of which the bank is a
member.

The FDIC is precluded by section 24
from allowing any insured state bank to
underwrite insurance if a national bank
could not do so. This general
prohibition does not apply, however, in
the case of: (1) Any insured state bank,
and any subsidiary of an insured state
bank, that provided insurance on or
before September 30, 1991 which was
reinsured in whole or in part by the
Federal Crop Insurance Corporation (see
section 24(b)(2)) or (2) any well-
capitalized bank that was lawfully
providing insurance as principal on
November 21, 1991 {see section
24(d)(2)(B)). The insurance
underwriting activities of a bank
covered by paragraph (d)(2){B) of
section 24 (12 U.S.C. 1831a(d)(2)(B)) are
limited under the exception, however,
to providing insurance of the same type
to residents of the state in which the
bank was underwriting insurance on the
relevant date, individuals employed in
that state, and any person to whom the
bank has provided insurance without
interruption since such person resided
in or was employed in that state.

The FDIC adopted final regulations
{12 CFR part 362) implementing the
equity investment restrictions of section
24 on October 27, 1992 (57 FR 53213,

November 9, 1992) and is today
elsewhere in the Federal Register
adopting a final amendment to part 362
which implements the activity
restrictions of section 24.

In proposing to eliminate part 332
from the FDIC’s regulations the Board of
Directors noted that due to the statutory
prohibitions contained in section 24
pertaining to insurance underwriting
there may no longer be a need to retain
part 332 as part of the FDIC's
regulations. This may be especially true
since the FDIC has been given a specific
statutory charge to review and approve
any as principal activity that an insured
state bank may wish to conduct if that
activity is not permissible for a national
bank. The preamble accompanying the
proposal indicated that removing part
332 would eliminate the confusion that
may otherwise be created as a result of
any overlap between part 332 and
section 24. The preamble went on to
indicate that if part 332 is eliminated,
the question of whether or not an
insured state bank may conduct any of
the activities presently listed in part 332
will be resolved under the provisions of
section 24 and part 362.1 If an activity
is one that is not permissible for a
national bank, the state bank will not be
permitted to engage in the activity
unless it meets its capital requirements
and the FDIC finds that the activity will
not pose a significant risk to the deposit
insurance fund.

The Board of Directors was of the
opinion that the removal of part 332
should not have an adverse effect on the
deposit insurance fund. Comment was
requested, however, as to whether there
is the possibility that some activities
currently prohibited by part 332 would
not be subject to the FDIC's review
under part 362 in which case the
removal of part 332 would allow some
activities to go forward which have been
¥rohibited under the FDIC’s regulations

or many years. Although the FDIC
asked for comment on this area, it was
the FDIC's opinion at the time the
proposal was published that that
possibility is limited. For example: (1)
National banks are permitted by
regulations of the Office of the
Comptroller of the Currency (OCC) to
act as surety or guarantor of the
obligations of others if the bank holds a
segrogated deposit or the bank has a
substantial interest in the transaction,
and (2) section 24 prohibits a state bank

1Insured state banks are reminded that the FDIC
has adopted in final an amendment to part 362
elsewhere in today’s Federal Register. That final
amendment, among other things, carries over the
exceptions from Part 332 pertaining to guarantees
by foreign branches of U.S. banks and customer-
sponsored credit card programs. -

from insuring the fidelity of others (it is
after all insurance underwriting) except
to the extent that a national bank may

" be able to itself underwrite the fidelity

of others. Lastly, the Board of Directors
observed that to the extent that any gap
would be created by removing Part 332,
it is worthy of note that Congress did
not itself opt to restrict state banks from
engaging in activities that are
permissible for national banks.2

The FDIC received four comments on
the proposed removal of part 332. Two
of the comments recommended that the
FDIC adopt the proposal and voiced the
opinion that the removal of part 332
from the FDIC’s regulations would not
create a regulatory gap which would
endanger the deposit insurance funds.
The remaining two comments objected
to the removal of part 332. One of the
latter specifically raised concerns about
a bank underwriting title insurance. '
This comment indicated that removing
part 332 would allow state banks to
underwrite title insurance (if itis
determined that a national bank may do
s0) and that that result is contrary to the
policy-followed by the FDIC for many -
years. This comment observed that the
FDIC had not offered any justification
for such a change in policy and
indicated that certain risks would be
posed to the deposit insurance funds if
state banks are allowed to directly, or
indirectly through a subsidiary,
underwrite title insurance.

After carefully weighing the
comments, the FDIC has decided to
proceed with the removal of part 332
from the FDIC’s regulations. In the .
Board’s opinion, the adoption of section
24 of the FDI Act by the congress
embodies a strong legislative intent that
state banks should be able to engage in
“as principal” activities that are
permissible for a national bank,
including underwriting title insurance if
that activity is in fact authorized for
national banks. Thus, the FDIC thinks
that it is appropriate, given the
enactment of section 24 of the FDI Act,
to at least as a threshold matter establish
consistency between the manner in
which state and national banks are
treated in so far as their activities are
concerned. The FDIC does not feel that
adopting this posture will expose the
deposit insurance funds to undue risk.
The agency retains the authority to
prohibit or restrict any activity on a

2The FDIC's authority to itself do so was not
affected by section 24 of the FDI Act, however, as
evidenced by paregraph (f) of section 24 which
indicates that nothing in section 24 is to be
construed as limiting the authority of the FDIC, or
any other appropriate federal or state regulatory
authority, to establish conditions or restriction that
are more stringent than section 24. :
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case-by-case basis as appropriate if the
circumstances warrant. If it is ultimately
decided that national banks may
underwrite title insurance, the FDIC
will carefully monitor state bank
involvement in title insurance
underwriting to determine whether
those activities are presenting any risk
to the funds. If that is the case, the
agency will take appropriate action to
address those concerns.

Waiver of Delayed Effective Date '

The amendment is effective
immediately upon publication in the
Federal Register. The requirement
under the Administrative Procedure Act
(5 U.S.C. 553) to publish a substantive
rule not less than 30 days prior to its
effective date is being waived pursuant
to the authority of section 553(d)(1)
which allows such waiver in the case of
an action which relieves a restriction.

Regulatory Flexibility Analysis-

The Board of Directors has concluded
that the final amendment will not
impose a significant economic hardship
on small institutions. The amendment
does not establish any recordkeeping or
reporting requirements that necessitate
the expertise of specialized accountants,
lawyers, or managers. The amendment
in fact makes it easier for banks to
comply with the FDIC's regulations. The
Board of Directors therefore hereby
certifies pursuant to section 605 of the
Regulatory Flexibility Act (5 U.S.C. 605)
that the final amendment will not have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601 et. seq.).

List of Subjects in 12 CFR Part 332

Banks, banking.

In consideration of the foregomg. the
FDIC, under the authority of 12 U.S.C.
1819, hereby amends chapter III, title 12
of the Code of Federal Regulations as
follows:

PART 332—[REMOVED AND REVISED]

1. Part 332 is removed and reserved.

By Order of the Board of Directors.

Dated at Washington, DC this 30th day of
November, 1993.

Federal Deposit Insurance Corporation.
Robert E, Feldman,

Deputy Executive Secretary. ]

[FR Doc. 83-29775 Filed 12-7-93; 8:45 am}
BILLING CODE 6714-01-p ' '

12 CFR Pant 333
RIN 3064-AAS55

Extension of Corporate Powers

AGENCY: Federal Deposit Insurance
Corporation (FDIC).
ACTION: Final rule.

SUMMARY: The FDIC is amending its
regulations on extension of corporate
powers to remove a provision that _
makes certain prohibitions which are
applicable to state chartered savings
associations applicable to state banks
that are members of the Savings
Association Insurance Fund (SAIF):
SAIF member state banks would
thereafter be subject to the restrictions
of FDIC regulations on activities and
investments of insured state banks in
lieu of the restrictions presently found
in existing regulations on extension of
corporate powers. The FDIC in a related
rulemaking published elsewhere in
today’s Federal Register is amending its
regu%'ations which place restrictions on
the activities and equity investments of
insured state banks and their majority-
owned subsidiaries. The effect of this
amendment to the extension of
corporate powers regulations is to treat.
SAIF member state banks and Bank
Insurance Fund (BIF) member state
banks the same rather than subject the
former to any additional, or contrary,
restrictions based on insurance fund
membership.

EFFECTIVE DATE: The final regulation is
effective December 8, 1993,

FOR FURTHER INFORMATION CONTACT:
Curtis L. Vaughn, Examination
Specialist, (202) 898-6759, Shirley K.
Basse, Review Examiner, (202) 898-
6815, or Cheryl A. Steffen, Review

_Examiner, (202) 808-6768, Division of -

Supervision, FDIC, 550 17th Street,
NW., Washington, DC 20429; Pamela
E.F. LeCren, Senior Counsel, (202) 898-
3730, or Grovetta N. Gardineer, Senior
Attorney, (202) 898-3905, Legal :
Division, FDIC, 550 17th Street, NW.,
Washington, DC 20429; or David K.
Home, Financial Economist, (202) 898-
3981, Division of Research and
Statistics, FDIC, 550 17th Street, NW.,
Washington, DC 20429.

SUPPLEMENTARY INFORMATION:
Background '

On April 30, 1991 the FDIC amended
its regulations by adding a new §333.3
to part 333, “Extension of Corporate
Powers” (12 CFR 333.3) (56 FR 20528,
May 6, 1991). That section: .

(1) Caused state banks that are
members of the Savings Association
Insurance Fund (SAIF member state

banks) to be subject to the conditions
and restrictions regarding activities and
equity investments to which state
savings associations are subject
pursuant to § 303.13 of the FDIC's
regulations (12 CFR 303.13); .

%2) Subjected SAIF member state
banks to the loan to one borrower limits
found in section 5(u) of the Home
Owners’ Loan Act (HOLA, 12 U.S.C.
5(u));

(3) Required SAIF member state banks
to deduct from their capital any
investments in a subsidiary if a savings
association would be required to do so
under section 5(t)(5) of HOLA (12 U.S.C.
1464(1)(5));

(4) Subjected SAIF member state
banks to the additional restrictions on
transactions with affiliates found in
section 11 of HOLA (12 U.S.C. 1468);

(5) Required SAIF member state banks
to provide the FDIC notice before
acquiring or establishing a subsidiary or
engaging in a new activity through an
existing subsidiary (see § 303.13(f) of the
FDIC’s regulations (12 CFR 303.13(f));

and

(6) Required any savings association
that converted to a SAIF member state
bank to file a capital plan if upon
conversion the bank did not meet the
minimum capital requirements set out
in part 325 of the FDIC's regulations (12
CFR part 325).

Section 303.13 was adopted by the
FDIC on December 12, 1989 (54 FR
53540, December 29, 1989) in order to
implement section 28 of of the FDI Act
(12 U.S.C. 1831e) which placed certain
prohibitions on the activities and equity
investments of state savings
associations. Section 28 was added to
the FDI Act as part of the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA, Pub.
L. 101-73, 103 Stat. 183 (1989)). Section
28 of the FDI Act and § 303.13 of the

- FDIC’s regulations (12 CFR 303.13)

prohibit state chartered savings

-associations from acquiring or retaining

any equity investment of a type or in an
amount that is not permissible for a
federal savings association. State

_savings associations are also prohibited

from engaging as principal in any
activity that is not permissible for a
federal savings association unless the
association meets its fully phased-in
capital requirements and the FDIC
determines that the activity will not
pose a significant nsk to the dep051t
insurance fund,

Hf a state savings assocxanon meets its-
fully phased-in capital requiréments
and the FDIC determines that there is
not a significant risk to the deposit
insurance fund, a state savings - -
association may acquire or retain an
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equity investment in a service
corporation that would not be
permissible for a federal savings
association. Equity investments
acquired prior to August 8, 1989 that are
prohibited investments must be
divested as quickly as prudently
possible but in no event later than July
1, 1994. The FDIC may set conditions
and restrictions governing the retention
of the prohibited equity investments
during the divestiture period.

The restrictions described above
which are found in the various

rovisions of HOLA were added to

ederal statute by FIRREA as was the -
requirement that savings associations
give the FDIC prior notice before
acquiring or establishing a subsidiary or
conducting new activities through a
subsidiary (see section 18(m) of the FDI
Act, 12 U.S.C. 1828(m)). .

It was the determination of the FDIC’s
Board of Directors when § 333.3 was
adopted that savings associations which
convert to state chartered banks and
retain their membership in SAIF should
continue to be subject to the safeguards
enacted by FIRREA. The action was
found necessary by the Board of
Directors to protect SAIF from harm in
view of state laws which might be lax,

. At the same time, however, the Board of
Directors indicated that it was not its
intent to permanently establish two
classes of state banks that would be
treated differently based upon their
membership in a particular deposit
insurance fund. The FDIC subsequently
undertook a review of the issue of
expanded bank powers with the hopes
of proposing a regulation applicable to
all state banks. Before the FDIC could
publish a proposal, however, Congress
enacted the Federal Deposit Insurance
Corporation Improvement Act of 1991
{FDICIA, Public Law 102-242, 105 Stat.
2236). Section 303 of FDICIA added
section 24 to the Federal Deposit
Insurance Act (FDI Act, 12 U.S.C. 1831as,
“Activities of Insured State Banks"').
With certain exceptions, section 24 of
the FDI Act limits the activities and
equity investments of state chartered
insured banks to the activities and
equity investments that are permissible
for national banks,

The FDIC recently adopted a new part
362 of its regulations implementing the
equity investment restrictions of section
24 (57 FR 53213, November 9, 1992) and
is today, elsewhere in the Federal
Register, publishing a final amendment
to part 362 that would add a number of
provisions to part 362 addressing the
activities of insured state banks and
their majority-owned subsidiaries. In
light of the enactment of section 24 of
the FDI Act, the FDIC amended § 333.3

to allow state banks to be governed by
the equity investment provisions of that
section and any regulations adopted by

* the FDIC pursuant thereto (57 FR 53211,

November 9, 1992). That amendment
did not address the issue of bank
activities nor the other restrictions
imposed by § 333.3 which are based
primarily on sections of HOLA.

On January 29, 1993 (58 FR 6450) the
FDIC proposed to amend part 333 by
removing §333.3 in its entirety. The
following explanation was given for the
proposal at’:ge time it was published for
comment. It was at that time (and still
is) the FDIC’s considered opinion that it
was the intent of Congress to treat all
banks alike regardless of which
insurance fund they are & member. By
removing § 333.3, the FDIC would be
implementing that intent. As to the
other restrictions that would be
eliminated if § 333.3 is removed (i.e.,
those rooted in the provisions of HOLA
and section 18{m) of the FDI Act)
Congress could have imposed on all
state banks a loan to one borrower limit,
additional affiliate transactions
restrictions, prior notice of the
acquisition or establishment of any
subsidiary, and capital deductions on
investments in certain subsidiaries but
did not do so when it enacted FDICIA.
That Congress did not require that such
restrictions be imposed does not :
preclude the FDIC from imposing those,
or similar, restrictions, provided that
there is a safety or soundness basis to do
so. (In fact, when the FDIC proposed to
amend part 362 of the FDIC's
regulations, the proposal required banks
to deduct their investments in
subsidiaries in certain instances.) The
greambla accompanying the proposal to

elete § 333.3 in its entirety went on to
indicate that the Board of Directors is
presently of the opinion given the
enactment of section 24 and the various
regulatory reforms such as the prompt
corrective action provisions of the FDI
Act (12 U.S.C. 38) which were part of
FDICIA, that removing the additional
restrictions on SAIF member state banks
should not pose a threat to the SAIF
fund. In fact, SAIF member state banks
can be expected to benefit from the
amendment as it will alleviate an
existing competitive disparity and
remove certain additional compliance
burdens.

The FDIC received four comments in
response to the proposal all of which
urged the FDIC to remove § 333.3 from
the FDIC’s regulations in its entirety. As
all of the comments were favorable, the
FDIC is adopting the proposal in final
without any change. The final
amendment is effective immediately
upon publication in the Federal

Register. The requirement under the
Administrative Procedure Act (5 U.S.C.
553) to publish a substantive rule not
less than 30 days prior to its effective
date is being waived pursuant to the
authority of section 553(d)(1) which
allows such waiver in the case of a
substantive rule which relieves a
restriction.

Regulatory Flexibility Analysis

The Board of Directors has
determined that the final amendment
will not have a significant economic

impact on a substantial number of small
entities. The amendment will not

_necessitate the development of

sophisticated recordkeeping and
reporting systems by small institutions
nor the expertise of specialized staff
accountants, lawyers or managers that
small institutions are less likely to have
absent hiring additional employees or
obtaining these services from outside
vendors. On the contrary, the final
amendment will relieve what may be
perceived as a burden on SAIF member
state banks (both large and small) in that
they are currently subject to a different
set of rules regarding their activities
than that to which BIF member state
banks are subject. As a result of that fact
SAIF member state banks are currently
subject to a number of additional
restrictions and compliance burdens to
which BIF member state banks are not
subject. SAIF member state banks are
presently required to comply with the
most restrictive rule and therefore must
determine which rule is in fact the more
restrictive. This amendment relieves
that burden and places SAIF member
state banks on a par with BIF member
state banks.

As the final amendment will not have
a disparate economic impact on small
institutions, the FDIC was not required
to conduct a Regulatory Flexibility Act
analysis. (See section 605 of the
Regx;latory, Flexibility Act (5 U.S.C.
605)).

List of Subjects in 12 CFR Part 333

Banks, banking, Corporate powers,
Trusts and trustees.

In consideration of the foregoing, the
FDIC hereby amends chapter I, title 12
of the Cods of Federal Regulations by
amending part 333 as follows:

PART 333—EXTENSION OF
CORPORATE POWERS

1. The authority citation for part 333
is revised to read as follows:

Authority: 12 U.S.C. 1816, 1818, 1819.

§333.3 [Removed]
2. Section 333.3 is removed.
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By Order of the Board of Directors.

Dated at Washington, DC this 30th day of
November, 1993,

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Deputy Executive Secretary.

[FR Doc. 93-29773 Filed 12-7-93; 8:45 am]"
BILLING CODE 6714-01-P

12CFR Part 362

RIN 3064-AA29

Activities and Investments of Insured
State Banks

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The FDIC is amending its
regulations governing the activities and
investments of insured state banks. The
final rule implements new section 24 of
the Federal Deposit Insurance Act (FDI
Act). Under the final rule, an insured
state bank must obtain the FDIC's prior
consent before directly, or indirectly
through a majority-owned subsidiary,
engaging “as principal” in any activity
that is not permissible for a national
bank unless one of the exceptions
contained in the regulation applies. In
addition to the exceptions to the general
prohibition, the final rule sets out
application procedures for requesting
FDIC’s consent; provides a phase-out
period for activities which are not
approved by the FDIC; sets out
conditions that may be imposed in the
FDIC's discretion when approving
applications; and delegates the authority
to act on applications to the Executive
Director, Supervision and Resolutions,
the Director of the Division of
Supervision, and the Director’s
designee.

EFFECTIVE DATE: The final regulation is
effective December 8, 1993.

FOR FURTHER INFORMATION CONTACT:
Curtis L. Vaughn, Examination
Specialist, (202) 898~6759, Shirley K.
Basse, Review Examiner, (202) 898—
6815, or Cheryl A. Steffen, Review
Examiner, (202) 898-6768, Division of
Supervision, FDIC, 550 17th Street,
NW., Washington, DC 20429; Pamela
E.F. LeCren, Senior Counsel, (202) 898~
3730, Grovetta N. Gardineer, Senior
Attorney, (202) 898-3905, Legal
Division, FDIC, 550 17th Street, NW.,
Washington, DC 20429; or David K.
Homne, Financial Economist, (202) 898—
3981, Division of Research and
Statistics, FDIC, 550 17th Street, NW.,
Washington, DC 20429, :

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in the final rule has been
reviewed and approved by the Office of
Management and Budget pursuant the
Paperwork Reduction Act (44 U.S.C,
3501 et seq.). Comments on the
collection of information should be
directed to: Office of Paperwork

- Reduction Project 3064-0111,
Washington, DC 20503 with copies of
such comments to be sent to Steven F.
Hanft, Office of the Executive Secretary,
room F—453, Federal Deposit Insurance
Corporation, 550 17th Street NW.,
Washington DC 20429,

The collection of information in this
regulation is found in §§ 362.4(d)(4)(ii)
and (iii) and 362.4(d)(5)(ii) and takes the
form of an application for consentto -
directly, or indirectly through a
subsidiary, engage as principal in any
activity that is not permissible for a
national bank or a subsidiary of a
national bank; an application for
consent to continue an ongoing activity
that is otherwise impermissible; and a
notice of intent to either discontinue an
ongoing activity that is being conducted
through a subsidiary for which consent
to continue the activity has been denied
or, in the alternative, a plan covering the
divestiture of the bank’s equity
investment in that subsidiary. The
information will be used to fulfill the
FDIC’s responsibility under section 24
of the FDI Act to ensure that no insured
state bank directly or indirectly engages
as principal in any activity that is not
permissible for a national bank unless
that activity will not present a
significant risk to the deposit insurance

The estimated annual reporting
burden for the collection of information
requirement in the regulation is
summarized as follows:

Application To Directly Engage as
Principal in Activity Not Permissible for
a National Bank

Number of Respondents: 390

Number of Responses Per Respondent: 1
Total Annual Responses: 390

Hours Per Response: 12

Total Annual Burden Hours: 4,680

Application To Indirectly Engage as
Principal in Activi
a National Bank

Number of Respondents: 550

Number of Responses Per Respondent: 1
Total Annual Responses: 550

Hours Per Response: 10

Total Annual Burden Hours: 5,500

ty Not Permissible for

Application To Directly Continue
Activity

Number of Respondents: 5

Number of Responses Per Respondent: 1
Total Annual Responses: 5

Hours Per Response: 12

Total Annual Burden Hours: 60

Application To Indirectly Continue
Activity

Number of Respondents: 165

Number of Responses Per Respondent: 1
Total Annual Responses: 165

Hours Per Response: 6

Total Annual Burden Hours: 990

Divestiture Plan or Notice to
Discontinue Indirect Activity for Which
Continuation has Been Denied

Number of Respondents: 230

Number of Responses Per Respondent: 1
Total Annual Responses: 230

Hours Per Response: 6

Total Annual Burden Hours: 1380

Background

On December 19, 1991, the Federal
Deposit Insurance Corporation
Improvement Act of 1991 (FDICIA, Pub.
L. No. 102-242, 105 Stat. 2236) was
signed into law. Section 303 of FDICIA
added section 24 to the Federal Deposit
Insurance Corporation Act, “Activities
of Insured State Banks” (FDI Act, 12
U.S.C. 1831a). With certain exceptions,
section 24 of the FDI Act limits the
activities and equity investments of
state chartered insured banks to
activities and equity investments that
are permissible for national banks. On
July 9, 1992, the FDIC’s Board of
Directors sought comment for thirty
days on a proposed rule implementing
the equity investment restrictions of
section 24 (proposed part 362, 57 FR
30435). Part 362 was adopted in final
form on October 27, 1992 (57 FR 53213,

‘November 9, 1992).

On January 29, 1993, the Board of
Directors proposed an amendment to
part 362 adding new provisions which
would address “activities” of insured
state banks and their majority-owned
subsidiaries. The proposal was
published for a sixty-day comment
period which closed on March 30, 1993,
Seventy-five comments were received.
After carefully considering the
comments, the Board of Directors has
determined to adopt the proposed
amendments with a number of changes.
A summary of the comments as well as
a detailed description of section 24 of
the FDI Act and a discussion of the final
amendment to part 362 is set out below.

At the same time the FDIC proposed
to add new part 362 to its regulations,
the FDIC proposed to amend § 333.3 of
the FDIC’s regulations, “Savings
Association Insurance Fund (SAIF)
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member state banks formerly savings
associations”, (12 CFR 333.3) (57 FR
30433, July 9, 1992). That proposal
sought comment on amending § 333.3 so
as to relieve SAIF member state banks
from the restrictions of § 333.3 insofar as
that regulation made SAIF member state
banks subject to the equity investment
restrictions applicable to savings
associations found in § 303.13 of the
FDIC's regulations (12 CFR 303.13). The
FDIC sought comment on eliminating
what was then a disparate treatment
among banks as to their equity
investments based upon deposit
insurance fund membership. The
proposed amendment to § 333.3 was
adopted in final without any changes.
(57 FR 53211, November 9, 1992).
Other portions of § 333.3 which
concerned ‘‘activities” of SAIF member
state banks and which addresses issues
such as loan to one borrower limits,
transactions with affiliates, and
investments in “junk bonds”, were not
affected by that amendment. The Board
of Directors subsequently sought
comment on whether to eliminate
§333.3 in its entirety indicating that to
do so would: (1) Cause SAIF member
state banks to be treated in the same
fashion as any other insured state bank
insofar as equity investments and
activities are concerned (i.e., such banks
would only be subject to part 362) and
(2) relieve SAIF member state banks
from other restrictions found in §333.3
which parallel restrictions to which
savings associations are subject. That
proposal was published for a sixty-day
comment period which closed on March
30, 1993 (58 FR 6450, January 29, 1993).
A full discussion of that proposal, the
comments received in response to the
proposal, and the FDIC’s action
regarding the proposal can be found
elsewhere in today’s Federal Register.
At the same time the Board of
Directors proposed to amend part 362
and eliminate § 333.3 of the FDIC's
regulations, the Board of Directors
proposed removing part 332 from the
FDIC’s regulations (12 CFR Part 332,
“Powers Inconsistent With Purposes of
. Federal Deposit Insurance Law”’)(58 FR
6448, January 29, 1993). Part 332
Erohibits any state nonmember insured
ank (except a district bank) from doing
a surety business, insuring the fidelity
of others, engaging in the insuring,
guaranteeing or certifying of titles to real
estate, or guaranteeing or becoming
surety upon the obligations of others
except as provided in § 347.3(c)(1) of
FDIC'’s regulations (12 CFR 347.3(c)(1)).
The limitations do not apply to
acceptances, endorsements, or letter of
credit made or issued in the usual
course of the banking business and do

not apply in the case of check guaranty
card programs or customer-sponsored
credit card programs and similar
arrangements provided that certain
restrictions are met. In addition, the
FDIC has over the years recognized on
an interpretive basis a number of other
exceptions to the general prohibition on
acting as guarantee or surety. If part 332
were to be removed, the provisions of
part 362 would govern whether or not

a state nonmember insured bank is
permitted to enter into any of the
activities presently covered by part 332.
A full discussion of the comments
received on that proposal and the
Board’s action with respect to those
comments can be found elsewhere in
today’s Federal Register. :

Description of Section 24 of FDI Act

As indicated above, with certain
exceptions, section 24 of the FDI Act as
added by FDICIA limits the activities
and equity investments of state
chartered insured banks to activities and
equity investments that are permissible
for national banks. The provisions of
section.24 which are pertinent to
“activities” of state banks and their .
majority-owned subsidiaries are
summarized below.

Section 24(a) provides that after -
December 19, 1992, no insured state
bank may engage as principal in any
type of activity that is not permissible
for a national bank unless the bank
meets, and continues to meet, the
applicable capital standards prescribed
by the appropriate federal banking
agency and the FDIC determines that the
activity would not pose a significant
risk to the deposit insurance fund of
which the bank is a member.

The FDIC is precluded under the
statute from allowing any insured state
bank to underwrite insurance if a
national bank could not do so. This
general prohibition does not apply,
however, in the case of: (1) Any insured
state bank, and any subsidiary of an
insured state bank, that provided
insurance on or before September 30,
1991 which was reinsured in whole or
in part by the Federal Crop Insurance
Corporation (see section 24(b)(2)), (2)
any well-capitalized bank and/or its
subsidiary which was lawfully
providing insurancs in a state as
principal on November 21, 1991 (see
section 24(d)(2)(B)), and (3) any
subsidiary of an insured state bank that
provides title insurance if the insured
state bank was required before June 1,
1991 to provide title insurance as a
condition of the bank’s initial chartering
under state law and control of the
insured state bank has not changed
since that date (see section 24(d)(2)(C)). -

The insurance underwriting activities of
a bank or subsidiary covered by
paragraph (d)(2)(B) of section 24 are
limited under the exception to
providing insurance of the same type to
residents of the state in which the bank
was underwriting insurance on the
relevant date, individuals employed in
that state, and any person to whom the
bank has provided insurance without
interruption since such person resided
in, or was employed in, that state.

Paragraph (d)(1), ““Subsidiaries of
Insured State Banks—In General”,
provides that after December 19, 1992,
a subsidiary of an insured state bank
may not engage as principal in any type
of activity that is not permissible for a
subsidiary of a national bank unless the
bank meets, and continues to meet, the
applicable capital standards prescribed
by the appropriate federal banking
agency and the FDIC determines that the
activity will not pose a significant risk
to the fund. As directed by paragraph
(d)(2)(A), the FDIC cannot allow any
subsidiary of an insured state bank to
engage in any insurance underwriting
activity that is not permissible for a
national bank and which is otherwise
not excepted by section 24. As indicated
above, paragraph (d)(2)(B) of section 24
provides an exception for the retention
of an equity interest in a subsidiary that
was engaged in insurance activities “as
principal” on November 21, 1991 and
provides an exception for certain title
insurance subsidiaries.

Paragraph (e) of section 24 indicates
that nothing in section 24 shall be
construed as prohibiting an insured
state bank in Massachusetts, New York
or Connecticut from selling or
underwriting savings bank life
insurance or owning stock in a savings
bank life insurance company provided
that consumer disclosures are made.

Section 24(g) grants the FDIC the
authority to make determinations under
section 24 by regulation or order and
section 24(i) indicates that nothing in
section 24 shall be construed as limiting
the authority of the FDIC to impose
more stringent restrictions than those
set out in section 24.

Overall Comment Summary

The FDIC received 75 comments in
response to the proposal. A substantial
portion of the comments focused on
issues such as the definition of a “bona
fide subsidiary”, the proposed ~
transaction restrictions, the proposed
disclosure requirements, and the capital
implications of the regulation. Overall,
the comments were critical of the bona
fide subsidiary definition on the
grounds that the definition was overly
restrictive and would only create added



‘64464 Federal Register / Vol. 58, No. 234 / Wednesday, December 8, 1993 / Rules and Regulations

costs. Similar objections were raised
with respect to the proposed definition
of the term “department’’. The provision
indicating that approvals for a
subsidiary to conduct otherwise
impermissible activities would be
conditioned upon the subsidiary
meeting the definition of a bona fide
subsidiary, and the provision indicating
that otherwise impermissible activities
which are approved for the bank
directly must be conducted in a
“department” of the bank, were equally
criticized. The main theme of these
comments was that the conditions
should only be imposed, if at all, on a
case-by-case basis. Likewise, many
comments objected to the proposed
prohibition on an insured state bank
directly engaging in commercial
ventures. These comments indicated
that the FDIC should review each
activity on a case-by-case basis
including commercial ventures.

The comments were mixed regarding
the proposed transaction restrictions.
The comments which were critical of
the transaction restrictions indicated
that some of the restrictions were
unnecessary or would duplicate existing
federal laws. The proposed disclosure
requirements were favorably received
for the most part, at least in so far as the
concept of disclosure was concerned.
Some of the comments expressed
concern that the disclosure
requirements were too comprehensive
and that disclosures should only be
required in instances in which there is
a high probability that a customer will
confuse the activity with deposit taking.

The requirement that a bank’s
investment in a subsidiary or
department be deducted from the bank’s

capital was viewed as unnecessary by
some comments whereas others viewed
it as entirely appropriate. Again, some
comments felt that such a deduction
should only be done on a case-by-case
basis.

The proposed exceptions from
required prior approval in the case of a
subsidiary which engages in activities
that have been found to be closely
related to banking was well received
with many comments suggesting that
the exception should be extended to a
bank directly engaging in such
activities. A number of comments urged
the FDIC to either exempt brokerage
networking contracts from the definition
of “‘as principal” activities or to provide
an exception to required approval for
such contracts even if those
arrangements do not exactly comport
with arrangements that have been found
by the Office of the Comptroller of the
Currency (OCC) to be permissible for
national banks. A number of banks from

Massachusetts requested that the final
regulation allow banks to establish
subsidiaries (without the need for prior
approval) which would hold
“grandfathered” investments in
common and preferred stock listed on a
national securities exchange and shares
of registered investment companies.
Several other banks requested an
exception that would allow banks to
invest in money market preferred stock
and/or auction rate preferred stock
without seeking the FDIC’s prior
approvel. Finally, several comments
ogjected to the regulation requiring
FDIC consent for any state approved
activity because doing so would harm
the dual banking system.

The remainder of the comments are
discussed in more detail below along
with a discussion of the final regulation.

Alternate Regulatory Approaches

When the proposal was issued the
FDIC sought comment on a number of
alternative approaches to developing a
regulation unger section 24 of the FDI
Act. The preamble to the proposed
regulation explained that staff had
considered several options on just how
the FDIC should go about determining
whether particular activities pose a risk
to the fund. One option was to look at
state statutes, determine which
activities allowed in the state are
covered by the provisions of section 24,
and make a judgment by order (in effect
“certify") as to whether the power
exercised in that particular state
provides the insurance funds with
adequate protection. That approach was
rejected as it would not allow for an

- assessment of bank management or the

condition of the particular institution
and it would require that the FDIC
continually monitor changes in state
law. A second option considered and
rejected by staff was to not propose any
implementing regulation under the
activity provisions of section 24. The
third option considered and rejected by
staff was to publish a list of activities
considered to present a significant risk
to the funds. This approach was rejected
as it would require the FDIC to make
determinations on a class of activity
(without considering the differing ways
of engaging in the activity) and would
be less flexible.

The comments which addressed the
alternative approaches outlined by the
FDIC were in favor of the FDIC adopting
a regulation rather than simply allowing
section 24 to stand on its own. These
comments expressed the opinion that
having a regulation would provide state
banks with more certainty in complying
with the requirements of the statute.

The comments also expressed the view

that the basic approach relied upon in
the proposed regulation (a combination
of “pre-approved” activities along with
an application procedure) was a better
approach than any of the other
alternative approaches described in the
proposal.

Description of Final Regulation

The following discussion contains a
description of the final regulation and
how it differs from the proposed rule
which was published for comment.
Individual comments are discussed in
the context of the final rule as
appropriate.

Definitions

1. Activity Permissible for a National
Bank

Section 362.2(b) of the proposal
defined the phrase “activity permissible
for a national bank" to mean any
activity that is authorized for a national
bank under the National Bank Act (12
U.S.C. 21 et seq.) or any other statute.
The definition also indicated that any
activity expressly authorized by statute
or recognized as permissible in
regulations issued by the OCC, official
circulars or bulletins issued by the OCC,
or any order or written interpretation
fssued by the OCC, will be accepted as
permissible for state banks. The

_ preamble accompanying the proposed

regulation indicated that it is the FDIC’s
intent to recognize OCC staff
interpretations as evidence of what is a
permissible activity for a national bank
provided that the interpretation is
considered to be valid by the OCC. If the
staff interpretation does not reflect the
current opinion of the OCC, it has been
overruled, or the opinion has been
found by a court of law to be incorrect
and the court’s decisiori is applied by
the OCC in the case of all national
banks, the staff interpretation will not
be taken as evidence of what is
permissible for a national bank. (58 FR
6455, column three.)

In the same vein, the preamble
accompanying the proposed regulation
contained the following discussion on
the FDIC’s posture regarding whether
conditions and/or restrictions contained
in OCC regulations, circulars, bulletins,
orders, and written interpretations are
relevant to determining whether a
particular activity is “permissible for a
national bank”. In short, must a state
bank obtain the FDIC’s consent before
engaging in a particular activity other
than in conformance with the
conditions and/or restrictions, if any,
which are applicable to national banks
which engage in the activity.
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Insured state banks should be aware that it
is the FDIC's present posture that in order for
a state bank to conduct an activity as
principal without the FDIC’s consent, the
activity must be conducted in the same
manner in which a national bank is
authorized to conduct the activity. In short,
if a national bank is authorized by regulation
to engage in an activity but only subject to
certain conditions or restrictions, generally
speaking, a state bank must abide by those
conditions or restrictions if the bank wishes
to conduct the activity without first obtaining
the FDIC's consent. In as much as a national
bank would not be able to conduct the
activity in question other than in compliance

- with the conditions or restrictions, if any,
established by the OCC, those conditions and
restrictions are certainly relevant in
determining what is and is not permissible
for a national bank. This position is
consistent with that taken by the FDIC in
applying section 28 of the FDI Act (see, FDIC
staff opinion letter 90-25, July 6, 1990).

Under this position an activity should be
presumed to require the FDIC's prior consent
based upon conditions or restrictions found
in OCC regulations, circulars, staff opinions,
etc.1 The inquiry does not necessarily stop
there, however. The FDIC may determine that
the differences in the way-in which the state
allows 4 bank to conduct the activity are
immaterial in terms of risk. If the FDIC makes
such a determination, the bank’s application
will be returned as unnecessary. If this
occurs, the FDIC would have in essence
determined that the differences allowed for
by state law are so immaterial that the two
activities should be considered one and the
same for the purposes of Section 24. (58 FR
6456, column two, thres.)

The FDIC received five comments
which approved of the definition as
proposed. These comments indicated
that a state bank should be able to rely
upon OCC staff interpretations,
circulars, and bulletins in determining
what i§ a permissible activity for a
national bank simply because a national
bank may do so. Two comments
indicated that it is inappropriate for the
final regulation to incorporate staff
opinions as they are not subject to any
administrative review process and are
not considered by some courts to be
final agency action which is binding on
the OCC. '

Five comments objected to the FDIC's
posture that, generally speaking,
conditions and/or restrictions contained
in OCC regulations, etc. carry over to
insured state banks as a result of section
24 of the FDI Act. One of the five
comments stated that the FDIC's postura
on this issue compromises the role of

* the state as the primary regulator of state

1]t is not the FDIC's intentrowever, to carry over
restrictions or conditions that address safety and
soundness issues and which are imposed by the .
OCC in its discretion as such restrictions go to the
manner in which an activity must be conducted to
be safe and sound and do not necessarily pertain
to whether the activity is an authorized activity.

chartered institutions. Two comments
found FDIC's “rebuttable presumption"
that OCC conditions and/or restrictions
carry over to state banks to be both
reasonable and justifiable provided that
the FDIC is still able to render an
independent judgement and provided
that the burden to overcome the
presumption is not so high so as to
render it insurmountable, One comment
requested that the FDIC clarify the
footnote at 58 FR 6458, at the bottom of
column two which drew a distinction
between conditions and restrictions the
FDIC intends to carry over to insured
state banks and those that the FDIC does
not consider to be brought over. Nine
comments requested that the FDIC not
apply the conditions or restrictions
contained in OCC staff interpretations,
circulars and bulletins to any activities
that were'being conducted prior to

" December 19, 1992. The effect of this

would be to bring those activities within
the class of “activities permissible for-a
national bank” regardless of whether the
activities wera being conducted in

_accordance with the conditions or
" restrictions applicable to national banks.

Of the nine comments, eight were from_
various state banking associations.
These eight comments specifically
requested ‘‘grandfathering” for key man
life insurance and split dollar life
insurance arrangements entered into by
state banks that do not meet the
parameters of OCC Banking Circular 249
which governs the circumstances in
which national banks may enter into
such arrangements.

After carefully considering the

comments, the FDIC has decided forthe :

reasons set out below to adopt the

" definition as proposed without change.

In addition, the FDIC has decided to
maintain its announced posture
regarding OCC conditions and/or
restrictions which relate to whether or
not a particular activity is within the

authority of a national bank. Finally, the

FDIC will not distinguish between
activities which were ongoing as of
December 19, 1992 and other activities.
Thus, any insured state bank which
prior to December 19, 1992 entered into
any insurance arrangements which
would be considered impermissible
investments by the OCC if entered into
by a national bank must file an
application with the FDIC pursuant to
§ 362.4(d) of the final regulation
requesting approval to continue the
insurance arrangement,

The FDIC agrees with the comments
which indicated that it would be unfair
to insured state banks not to allow them
the flexibility of looking to OCC staff
interpretations, bulletins, and circulars,
etc. in deciding what is a permissible

activity for a national bank. The fact that
staff interpretations may not be binding
on the OCC, and are not subject to any
administrative review process, is not
material if in fact a national bank could
rely on a staff interpretation in deciding
whether a particular activity is
permissible for the bank to undertake
and the OCC would not object. Insofar
as applying OCC conditions and/or
restrictions, the FDIC remains
convinced that those conditions and/or
restrictions must be considered relevant
in determining whether a particular .
activity is permissible for a national
bank. If the conditions under which a
national bank is authorized to conduct
an “as principal” activity are not taken
into consideration, state banks may in
fact be able to engage in certain conduct
that is not permissible for a national

" bank and the FDIC will not have

reviewed that conduct to determine
whether the conduct poses a risk to the
deposit insurance funds. That result is.
clearly inconsistent with the language
and purpose of section 24 of the FDI
Act. : .

For similar reasons it is not consistent
with section 24 for the FDIC to in effect
“grandfather” activities as suggested by
several of the comments. It would be
especially inappropriate in the context
of key man life insurance and split -
dollar insurance arrangements, It has
been the FDIC's experience that these
arrangements can be vastly different
from one policy to the next and that the
potential impact of any given ,
arrangement on a participating bank
{and ultimately the deposit insurance -
funds) can only be adequately
determined on a case-by-case basis. (See-
FIL-60~93, dated August 31, 1993,
““Supervisory Considerations Relating to
Purchases of Life Insurance by Banks”).
The FDIC recognizes that incorporating
OCC conditions and/or restrictions may
generate additional applications but we
do not feel that doing so unduly

- infringes on the authority of state

legislatures to, in the first instance,
define the powers of state banks and the
conditions under which those powers
may be exercised.

he FDIC hopes to discharge its
responsibilities under section 24 of the
FDJ] Act withouit “micro-managing” state
banks. We recognize that some
differences between the manner in’
which a state authorizes banks to
conduct an activity, and the mannerin

- which federal law requires a national

bank to conduct an activity in order for
that activity to be authorized for a
national bank, may be totally _
immaterial. That is the reason the FDIC
has reserved unto itself the option of
determining in given instances that a



64466 Federal Register / Vol. 58, No. 234 / Wednesday, December 8, 1993 / Rules and Regulations

state authorized power is ‘‘permissible
for a national bank" for all relevant
intents and purposes under section 24
of the FDI Act and part 362. Once the
FDIC has made such a determination
with respect to a particular activity as
authorized by a particular state, the
determination will apply generally to
insured state banks in that state across
the board.

Finally, in applying the distinction
discussed in the footnote at 58 FR 6456
of the preamble accompanying the
proposed regulation, it is the FDIC'’s
intent to carry over restrictions or
conditions (other than amount
limitations, see discussion below) that:
(1) Are contained in the National Bank
Act or other federal statute which
authorizes a national bank to engage in
a particular activity (i.e., the statute
authorizes an activity but only if certain
conditions or restrictions apply), (2) are
found by the OCC to be necessarily
encompassed within an activity that has
been found to be incidental to an
express power that is granted by statute
to a national bank (i.e., absent the
conditions or restrictions the activity
would not be incidental to an express
gower), or (3) are imposed on national

anks by the OCC in connection with a
statute which authorizes national banks
to engage in a particular activity subject
to whatever conditions or restrictions
may be established by the OCC. Thus,
conditions or restrictions which for
example address safety and soundness
considerations, conflicts of interest or
individual case situations which are
imposed by the OCC in its discretion
but which do not necessarily pertain to
whether the activity is an authorized
activity are not viewed by the FDIC as
being encompassed within section 24 of
the FDI Act. Adopting this
interpretation allows both the FDIC and
the states more flexibility.

In connection with the issue of to
what extent OCC conditions and
restrictions apply to insured state banks,
the FDIC specifically requested
comment on whether the FDIC should
consider the real estate lending
guidelines established by the OCC
pursuant to the authority of section
18(0) of the FDI Act (12 U.S.C. 1828(0))
to be applicable to subsidiaries of
insured state banks as a result of section
24 of the FDI Act. If the guidelines are
applicable, a subsidiary of a state bank
would be required to obtain the FDIC’s

rior consent before making real estate

oans other than in compliance with
those guidelines.

Three comments responded that the
FDIC should not consider the guidelines
to be applicable. One comment
responded that the FDIC should apply

those guidelines to subsidiaries through
section 24. None of the comments
expressed an opinion as to the basis of
the recommendation. Upon reflection,
the FDIC has determined that, in its
opinion, the real estate lending
regulations and their accompanying
guidelines adopted by the OCC do in
fact apply to the subsidiaries of insured
state through the operation of
section 24(d) of the FDI Act. 12 U.S.C,
371 specifically provides that a national
bank may maks, arrange, purchase or
sell loans secured by liens on real estate
subject to section 1828(o) of the FDI Act
and such restrictions and requirements
as the Comptroller of the Currency may
snrescribe by regulation or order. Thus,
e authority of any operations
subsidiary of a national bank to make
real estate loans is statutorily
conditioned upon the conditions and/or
restrictions contained in 12 U.S.C.
1828(0) and any regulations issued by
the OCC. The OCC'’s regulations
specifically incorporate the guidelines
at issue. Compliance with the
regulations and guidelines is therefore
clearly required in order for real estate
lending activity to be within the
authority of an operations subsidiary of
a national bank. As a consequence,
approval under section 24(d) of the FDI
Act is required in order for a subsidiary
of an insured state bank to conduct its

" real estate lending activities other than

as set out in those regulations and
guidelines.

‘The FDIC requested comment on
whether under the law as written
section 24 of the FDI Act incorporates
any amount limitations on otherwise
permissible activities. For example, if a
national bank’s authority to invest in
bonds or commercial paper is limited to
a certain amount, does section 24(a} of
the FDI Act require a state bank to
obtain the FDIC's prior consent before
making investments in bonds or
commercial paper to the full extent
authorized under state law if state law
authorizes a bank to make such
investments to a greater extent than a
national bank? Eight comments
responded that section 24(a) does not so
limit state banks. One comment
expressed the opinion that the language
of section 24(a) does in fact limit state
banks to any amount limitations for an
activity that are applicable for national
banks.

Upon careful consideration of the
express language of section 24, it is the
opinion of the FDIC that section 24(a) is
not properly read to incorporate amount
limits, Section 24(a) by its express
language restricts the “type” of activity
in which a state bank may engage
without prior consent. Taken on its

own, the reference to “type’ of activity
might be construed to.encompass type
and amount of activity, however, other
provisions of section 24 make that
reading of section 24(a) strained.
Section 24(f) specifically provides that
state banks are limited in their equity
investments to the “type” and
“amount’ permissible for a national
bank. Congress clearly knew how to
limit the permissible amount of a
particular activity (as is evident in
section 24(f)) and could have done so in
section 24(a) but did not.

2. Activity

Section 362.2(a) of the proposed
regulation defined the term “activity" to
mean the authorized conduct of
business by an insured state bank. The
term “activity’ was further defined to
include acquiring or retaining any
investment other than an equity
investment when the term ‘“‘activity” is
used in connection with a bank itself
and was defined to include acquiring or
retaining any investment, including any
equity investment, when the term is
used in connection with a subsidiary of
an insured state bank. This provision
has been adopted in the final regulation
without change. '

Several comments expressed concern
that the definition as proposed would
sweep so'broadly that nearly everything
a bank doses is made subject to the

lation. Presumably these comments
imply that, by defining “activitg"
broadly, the regulation will unduly
restrict allowable state bank activities or
will impose an applications burden on
banks and unduly delay implementation
of a bank’s business decision to take
advantage of state law. Except for one
comment, these comments did not
suggest any way to narrow the
definition. The one comment which did
offer an alternative suggested that the
term “activity” should only refer to any
product or service provided to a
customer. That suggestion has been
rejected as it is inconsistent with the
statutory definition of “‘activity” found
in section 24(h) of the FDI Act which
clearly indicates that the term’
encompasses investments.

While the FDIC is sensitive to the
concerns expressed by the comments,
we are of the opinion that Congress
intended section 24 to have a broad
sweep in order to prevent undue risk to
the deposit insurance funds arising from
“‘as principal” conduct which Congress
has not seen fit to-authorize for national
banks but which has been authorized by
the states. A broad definition is
compatible with that purpose and is
consistent with the statutory definition
of ““activity” which does not purport to
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limit the scope of the term. Section
24(h) only provides that the term
“activity” includes acquiring or making
any investment. Thus, the term means at
a minimum making an investment but
also means more.

As it has been demonstrated all too
well in recent years, the conduct of the
business of banking can, and does, pose
risk to the deposit insurance funds in
any number of ways, It is therefore
appropriate in the FDIC's opinion to
define the term “activity” in the final
rule in a broad manner so that the FDIC
may properly meet its obligations under
the statute, We wish to reiterate,
however, that the definition is not as
broad as some of the comments might
have thought. As stated in the preamble
accompanying the proposed regulation,
it is not contemplated that loan to one
borrower limits, insider loan limits,
interest rate ceilings, restrictions on
shared management, minimum number
of directors and other similar
generalized restrictions on the business
of banking will be considered to be
“activities”. This position is consistent
with the position adopted by the FDIC
in applying the restrictions under
section 28 of the FDI Act (12 U.S.C.
1831e) which, in general, limits the
activities of insured state savings
associations to those permissible for
federal savings associations.

The FDIC will endeavor to balance the
legitimate needs of state banks to
receive prompt guidance with the
FDIC's statutory obligation to assess the
risk to the funds posed by certain
groposed conduct. We hape.to do so by

andling applications as quickly as
possible in order that business decisions-
are not unduly delayed. In that vein, it
should be noted that the final regulation
expands the instances in which an
application is not required before an
insured state bank may directly, or
indirectly through a majority-owned
subsidiary, conduct particuler activities.
As a result, we anticipate that far fewer
applications will need to be filed with
the agency than might otherwise have
been the case.

Three comments objected to
excluding equity investments from the
definition of “‘activity’’ when that term
is used with reference to the direct
conduct of an activity by an insured
state bank. In the opinion of these
comments, doing.so is inconsistent with
section 24 as the term “activity” is
defined by section 24(h) of the FDI Act
to include making arly investment. It
follows, therefore, that if an activity
includes making any investment, the
FDIC should read section 24(a) of the
FDI Act as allowing the agency to -
approve an insured state bank making or

‘retaining an equity investment that is

not permissible for a national bank and

which is not otherwise excepted by the -

statute. According to the comments, this
construction of paragraph (a) of section
24 is not inconsistent with the
remainder of the section as paragraphs
(c} and (f) of section 24 which
specifically address equity investments
are merely intended to set out
exceptions to the application procedure
otherwise contemplated by section

24(a). In the view of the comments, this

construction of section 24(a) is
consistent with the legislative history of
the section (the Senate Banking,
Housing and Urban Affairs Committee
Report which summarizes section 24
does not distinguish between equity
investments and activities). Finally, the
comments point out that: (1) This i
reading of the statute provides the FDIC
greater flexibility in that the FDIC could
permit state b to hold equity
investments if doing so would not
present a significant risk to the deposit
insurance funds, and<{2) this reading of
the statute avoids forcing equity
investments into subsidiaries which
would be more costly and could have
tax consequences.

The issue raised by these comments
was fully considered by the Board of
Directors at the time the FDIC adopted -
the provisions of part 362 concerning
equity investments. (57 FR 30436, July
9, 1992). It was the FDIC'’s conclusion at
that time that the best reading of section
24(a) (i.e., the meaning most consistent
with section 24 as a whole taking all of
its provisions into consideration) was
that the term activity should be read to
mean any investment unless the context
of section 24 requires otherwise. When
section 24 specifically sets out
prohibitions and/or exceptions
pertaining to equity investments, those
prohibitions and/or exceptions control.
While, the FDIC agrees that the reading
of section 24 urged by the comments
would provide the FDIC with greater
flexibility, the FDIC continues to believe
for the reasons dsetailed below that
section 24(a) is not susceptible to the
reading put forth by the comments
unless subsequent paragraphs of section
24 (or portions thereof) are ignored.
Moreover, the fact that certain tax
consequences and/or other costs may
result from what is in the FDIC's view
the only correct reading of section 24, is
immaterial from a legal standpoint. The
fact remains that Congress specifically
prohibited insured state banks from
making or retaining certain equity

_ investments but preserved unto the

states the option of allowing banks to
conduct those activities through -

subsidiaries. Although that alternative
may be more costly, the alternative was
left available for state banks when -
Congress could have just as easil
limited the activities of state ban
subsidiaries to those permissible for
national banks,

If section 24(a) were to be read as
providing the exclusive scheme for the
treatment of each and every investment
by an insured state bank, there would
‘ave been no need for Congress to enact
section 24(c)(1), section 24(f)(1) or
section 24(f)(2). Section 24(c)(1)
provides that a state bank may not
directly or indirectly acquire or retain
any equity investment of a type that is
not permissible for a national bank;

_there is no mention of the subsection (a)

provision for FDIC approval. If section
24(a) is a general prohibition
encompassing all investments and the
remainder of section 24 merely creates
exceptions to paragraph (a), there would
have been no need to restate the
prohibition on making equity
investments. If Congress had intended
later paragraphs of section 24 as
exceptions to paragraph (a), the logical
means would have been to set out the
additional exceptions as exceptions to
section 24(a) and not as exceptions to
the “General” rules which govern
specifically delineated activities in
subsequent paragraphs. (In each
instance the first subparagraph of every
paragraph in section 24 is headed “In
General”.)

Section 24(f)(1) provides that an
insured state bank may not directly or
indirectly acquire or retain any equity
investment of a type or in an amount
that is not permissible for a national
bank or is not otherwise permitted
under section 24. Paragraph (f)(1) would
be totally unnecessary if it was intended
simply to be an exception to Faragraph
(a) of section 24. It is especially worthy
of note that at the same time paragraph
(f)(1) sets out the general prohibition
that an insured state bank may not make
any equity investment that is not
permissible for a national bank,
paragraph (f)(1) specifically indicates

at equity investments which are
otherwise permitted under section 24
are not subject to the general
prohibition. If section 24(a) allows an
insured state bank to make any '
investments (including equity
investments) that are approved by the
FDIC, there would never be any need to
look to section 24(f) and the exceptions
contained therein as authority to hold
the investments specifically mentioned
in section 24(f). .

Section 24(f)(2) would be particularly
superfluous under the reading put forth
by the comments. That section
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establishes an exception to the general
prohibition set out in section 24(f)(1)
and has its own notice and approval
procedure under which common or
preferred stock listed on & national
securities exchange and shares of
registered investment companies may be
exceptad. The exception in (I}{(2) not
only requires notice and a finding by the
FDIC that the investment does not pose
a significant risk to the fund, the
exception has an amount limit, If
section 24(a) establishes an application
procedure, which procedure governs in
the case of common or preferred stock
and shares of investment companies?
Why would an applicant seek approval
under (£)(2), which has a limit, when
section 24(a) is available which does not
have an express amount limit. In short,
reading section 24(a) as the approval
procedure, renders section 24(f}(2)

" meaningless and one cannot say that the -

specific approval procedure in (£)(2)
governs ralEer than the general approval
procedure in {a) without acknowfedging
that provisions of section 24 which
specifically refer to, and establish
prohibitions and restrictions on equity
investments, are to be given precedence
over more general paragraphs.
3. Affiliate

The proposed regulation contained a
definition of the term affiliate. As the
regulation as adopted in final does not
use the term “affiliate’", the definition
has been omitted.

4. As Principal

Section 362.2(d) of the proposal
defined the term “as principal” to mean
acting other than as agent for a
customer, acting as trustes, or
conducting an activity in a brokerage,
custodial or advisory capacity. The
preamble accompanying the proposal
described the proposed definition as not
covering, for example, acting as agent
for the sale of insurance, ecting as agent
for the sale of securities, acting as agent
for the sale of real estate, or acting as
agent in arranging for travel services.
Likewise, providing safekeeping
services, providing personal financial
planning services, and acting as trustee
were described as not being “‘as
principal” activities within the meaning
of the proposal. In contrast, real estate
development, insurance underwriting,
issuing annuities, and securities
underwriting would constitute ‘‘as
principal” activities. The preamble went
on to explain that, for example, travel
agency activities would not be brought
within the scope of part 362 if the -
definition were adopted as proposed
(i.e., would not require prior consent
from the FDIC) even though a national

bank is not permitted to act as travel
agent. This results from the fact thet the
state bank would not be acting “‘as
principal” in providing those services.
Thus, the fact that & national bank
cannot engage in travel agency activities
would be of no consequence. (State
banks were reminded that they would of
course have to be authorized to engage
in travel agency activities under state
law.)

The FDIC received six comments
which approved of the definition as
written and which specifically
commended the FDIC for making clear
that agency activities are not *'as
principal” activities. One comment
expressed concern that administrative
type services such as those that would
be rendered to an investment company
or those that might be rendered by a
trustee do not seem to be excluded from
the definition of “‘as principal”. Another
comment suggested tgralt the term “as
principal” be defined as meaning.when
a bank’s own funds are at risk (such as
in the case of an investment) or when
a bank incurs a financial obligation.

" Eighteen comments objected to the
FDIC treating as an “as principal”
activity entering into a contract
especially where the contract involved a
third-party providing brokerage services
on the bank’s premises. These
comments were in respoase to the
FDIC's stated initial posture that
entering into a contract would be
considered an “as principal” activity.
The FDIC requested comment on
whether part 362 should except such
third-party brokerage activities from the
application procedure that would
otherwise be required if the contract
differed from the contracts for such
activities that OCC has generally found
permissible for national banks. {58 FR
6459, column thres.) The comments
expressed the opinion that it is
inappropriate to consider contracting to
be an “as principal™ activity regardless
of to what the contract pertains. It
would be especially inappropriate,
according to the comments, to adopt
that approach in connection with a
contract for the performance of
brokerage services by a third-party since
the brokerage services, if done by the
bank itself, would not be considered “as
principal”.

Finally, one comment suggested that
the words ‘“for a customer” which
appear in the proposed definition after
the words “other than as agent” be
deleted from the definition. According
to this comment, the phrase “for a
customer” unjustifiably narrows the
agency exclusion. -

The final regulation adopts the
proposed definition with one change.

Under the final definition,
administrative services are excluded
from the term “as principal”. The words
“for a customer” have not been deleted
because the legislative history of section
24 specifically uses the phrase "‘as agent
on behalf of a customer” when
discussing what activities were meant to
be excluded from the reach of section 24
by the use of the phrase “as principal”.

. The FDIC also rejected the suggestion

that ‘‘as principal” be defined to refer to
instances in which a bank’s funds are at
risk and instances in which a bank '
incurs a financial obligation. The
suggested definition would, in the
FDIC’s opinion, simply be more likely to
engender confusion and could possibly
sweep too broadly in some cases. It may
be difficult in any given instance to
determine if bank funds are at risk and
determining when and if an obligation

of the bank arises could be \
problematical. _

Finally, after carefully weighing the
comments regarding contracts, the FDIC
concurs that it is more appropriate to
look through the contract itseif to the
underlying activity which is the subject
of the contract in determining whether
the contract gives rise to an “‘as
principal” activity. Thus, rather than
treating entering into the contract itself
to be an “as principal” activity, the
FDIC will look to what the contract
involves in deciding if the contract
triggers review under section 24 of the
FDI Act and part 362. Using this
standard, entering into a contract with
a third-party under which securities
brokerage services would be provided
on the bank’s premises would not
constitute an "as principal” activity. In
view of the above, there is no need for
the final regulation to create an
exception for brokerage contracts with
third-parties.

5. Bona Fide Subsidiary

Under the proposed regulation the
term “bona hde subsidiary” was defined
to mean a subsidiary of an insured state
bank thatat a minimum: (i) Is
adequately capitalized; (ii) is physically
separate and distinct in its operations
from the operation of the insured bank;
(iii) maintains separate accounting and
other corporate records; (iv) observes
separate corporate formalities such as
separate board of directors’ meetings; {v)
maintains separate employees who are
compensated by the subsidiary; (vi)
shares no common officers with the
insured bank; {vii) has, as a majority of
its board of directors, persons who are
neither directors nor officers of the
insured bank; and {viii) conducts
business pursuant to independent
policies and procedures designed to -
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inform customers, and prospective
customers, of the subsidiary that the
subsidiary is a segarate organization
from the insured bank. The proposed
definition specifically provided that the
se%arate employee requirement was not
to be construed to prohibit the use by
the subsidiary of bank employees to
perform functions which do not directly
involve customer contact (such as
accounting, data processing, and
recordkeeping) so long as the bank and
the subsidiary contract for the services
on terms and under conditions that are
comparable to those agreed to by
independent entities. The proposal
required that certain grandfathered
insurance underwriting subsidiaries
meet the definition of a bona fide
subsidiary and also provided that
approvals for a subsidiary to engage in
an otherwise impermissible activity
would be subject, unless specifically
waived, to the condition that the
subsidiary be a bona fide subsidiary.

The proposed definition drew a lot of
criticism. Six comments expressed the
opinion that meeting the definition of a
bona fide subsidiary would be too costly
for banks generally and another seven
indicated that the costs would be
especially prohibitive for small banks.
Several comments stated that the
requirement for a bona fide subsidiary
goes beyond what is required by the
statute and contains elements that are
not necessary in order to provide the
bank insulation and to protect the bank
against a piercing of the corporate veil
between the bank and its subsidiary.
One comment suggested that the
requirement for a bona fide subsidiary
not be imposed if the parent bank is
well-capitalized. Seventeen comments
objected to the requirement for separate
officers and the limit on shared
directors. Three comments objected to
the definition as proposed in that,
according to these comments, the
definition seems to require that the bank
and the subsidiary have totally separate
buildings. One comment suggested that
the only element necessary to achieve
insulation for the bank from any
liability arising out of any contract the
subsidiary may enter into is disclosure
of the separateness of the bank and its

- subsidiary. The same comment
indicated that the bank can be insulated
" from tort liability for the acts or
omissions of the subsidiary if the
subsidiary maintains adequate capital
and the subsidiary carries adequate
insurance. Most of those commenting on
the definition also indicated (as is
discussed at more length below in
connection with the standard conditions
provisions of the proposal) that the

FDIC should only impose the bona fide
subsidiary requirement on a case-by-
case basis. Three comments supported
the definition and the “firewalls” that
would be established by the definition.
Of the three comments which supported
the definition as proposed, one stated
that structural insulation can be used to
distinguish capital which is at risk, to
identify corporate responsibility, and to

help regulators identify the relative
soundness of diverse parts of an
organization.

As discussed elsewhere, the FDIC has
deleted the standard conditions from
the final regulation, however, any
garticular subsidiary may be required to

e bona fide on a case-by-case basis.2 In
addition, the final regulation does
specifically retain the requirement that
certain grandfathered insurance
underwriting subsidiaries be bona fide.
Thus, despite the fact that the standard
conditions have been dropped, the final
regulation still contains a definition of
the term “bona fide subsidiary”.

Although the definition has been
modified in the final rule, that
definition is substantially the same as
was proposed for comment with two
exceptions: (1} A bank and its bona fide
subsidiary may share officers so long as
a majority of tge subsidiary’s executive
officers are neither executive officers
nor directors of the bank, and (2) the
ghysically separate requirement has

een amended to clearly state that the
bank and its subsidiary are not

rohibited from sharing the same

acility provided that the area in which

the subsidiary conducts business with
the public is clearly distinct from the
area in which customers of the bank
conduct business with the bank. The
change with respect to the subsidiary’s
officers is being made in response to the
comments which objected to the cost
associated with the subsidiary being
required to have totally separate
officers, This criteria has not been
eliminated despite the comments urging
the FDIC to do so because the FDIC
believes that a part of the cost of
operating a business is finding persons
who are willing to become leaders of the
organization. To indicate that those

ersons currently involved with the
gank are the only people available to

21f the FDIC determines that it is not necessary
or appropriate for a subsidiary to be a “bona fide”
subsidiary in order for the activities of that
subsidiary to not pose a significant risk to the
deposit insurance funds, the FDIC may nonetheless
determine for safety or soundness or other ressons
that one or more of the critaria for a bona fide
subsidiary should be imposed. For example, the
FDIC may determine that the subsidiary’s
operations should be physically separate and
distinct from those of the bank or that the
subsidiary should have separate management.

~ requirements

manage the affairs of the subsidiary,
points to a business plan that may be
weak because it cannot attract qualified
management based on the future
prospects of the business. The language
regarding the use of physically separate
operations has been modified in
response to the comments which
expressed concern that the regulation
required totally separate facilities.

he remaining criteria for a ‘‘bona
fide” subsidiary have not been altered.
The FDIC remains of the opinion that
the criteria set out in the definition
accurately reflects case law concerning
corporate separateness. The FDIC also
feels that the cited factors ars
appropriately considered to be the
minimum necessary to assure the
likelihood, in all circumstances, that the
coriorate separateness between a parent
bank and its subsidiary will be
respected.

e courts in weighing whether to
pierce the corporate veil between a
parent company and its subsidiary
typically balance the interests of an
aggrieved party against a traditional
respect for the limited liability enjoyed
through incorporation. The factors set
out in the definition of bona fide
subsidiary are among those typically
weighed by the courts. The analysis
used by the courts does not involve a
simple check-list and the outcome in
any given case is heavily dependent
upon the overall facts. Additionally, the
likelihood of a court piercing the veil
may vary depending upon the cause of
action that is asserted. No one factor is
determinative of the outcome in all
cases, however, adequate capital and the
maintenance of a public perception of
separateness is typically key to a
decision by the courts not to pierce the
corporate veil.

8 Board of Directors feels that it is
a reasonable exercise of the FDIC’s
authority in aﬁpropriate cases to impose

eyond adequate capital
in order to be assured that a subsidiary
is a legally separate entity from its
parent bank, especially in the case ofa -
subsidiary which engages in activities
that are not permissible for a subsidiary
of a national bank and in instances in
which it is determined by the FDIC that
it is necessary for certain economic and
le%)al separations to exist between the
subsidiary and the bank in order that
the deposit insurance funds are
protected from risk, The bona fide
subsidiary requirements are &ll relevant
to whether the bank and its subsidiary
are separate business entities which will
be perceived to be separate and distinct
by the public. The FDIC does not feel
that any of these requirements, if
imposed, will unduly hinder insured
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* state banks from taking advanmi:;{'
state law nor unduly increass a 8
cost in establishing and operating a
subsidiary. This is especially so due to
the modification that has been made in
the final rule with respect to shared
officers. In addition, as the final rule
does not automatically impose the
transaction restrictions between an
insured stete bank and any of its
subsidiaries that are required by part
362 to be bona fide as had been
proposed {ses discussion below), even if
a bank’s subsidiary is required to be
bona fide, the impact of that
requirement is substantially lessened
when gnd if it is imposed.

For the purposes of applying the
adequate capital criteria, adequate
capitalization will be judged according
to established industry standards. In a
case in which industry standards are not
well known, the FDIC will work with
the applicant to find appropriate levels
of capital. As indicated above, the
Ehysically separate requirement will not

¢ construed to require completely
separate buildings. Physical
distinctiveness will be determined
based on whether the subsidiary’s
operation is housed in a fashion so as
to make the public aware that it is
dealing with a separate entity and not
the insured state Separate
accounting end other corporate
. formalities and conducting business
Bursuant to independent policies will

e similarly judged. If the eperation is
structured in order to make the public
aware that it is dedling with a separate
entity, the FDIC will not object.

6. Department

Under the proposal the term
“department” was defined as a division
of a bank that satisfies five requirements
designed to create separation between
the division and the remainder of the
bank. The “department” would: (1) Be
physically distinct from the remainder
of the institution, {2) maintain saparate
accounting and other records, (3)
maintain assets, liabilities, obligations
and expenses which are by statute to be
separate and distinct from those of the
remainder of the institution, (4) be
liquidated under applicable law
separately from the other divisions of
the institution, and (5) be subject to a
requirement that the obligations,
liabilities, and expenses of the
department can only be satisfied with
the assets of the department. Under the
proposal, certain grandfathered
insurance underwriting activities
conducted directly by an insured state
bank were required to be conducted in
a department and the standard
congitions provision of the proposal

- deposit insurence funds from

indicated that any approval for an
insured state bark to directly conduct
otherwise impermissible activities
would be conditioned, uniess
specifically waived, upon the activity
being housed in a department. As
discussed elsswhers, the standard
conditions provision has been
eliminated from the final regulation,

thus, whether or not a particular activity

if conducted directly by a bank will be
required to be done through a
department will be determined on a
case-by-case basis.’ However,
grandfathered insurance underwriting
activities are still required under the
final regulation to be housed in a
department of the bank.

egomments received on the definition
of “department” were generally critical.
Six comments emphasized that it would

be impossible for to comply with

- the reguimment since state law in many
s

cases does not separate the assets,
liabilities, obligations and expenses of
any division of a bank from any other
division of the bank. As it may be
difficult (and certainly time consuming)
to amend state law, few state banks
could comply with the regulation thus
state banks would be forced to establish
subsidiaries. One comment added that
the requirement would impose costs
that would discriminate against smaller
banks while another comment indicated
that the requirements would discourage
the conduct of activities on a small
scale. Three comments suggested that
the requirements be imposed only on &
case-by-case basis. One comment
suggested the requirements are
unnecessary for activities such as the
purchase of auction rate and adjustable
rate preferred stock.

The definition of *department” as
contained in the final regulation has
been amended slightly in response to
the comments. The requirement that the
bank and its department are liquidated
separately under state law has been
eliminated and the requirement that the
department’s assets, liabilities,
obligations and expenses are separate
from those of the remainder of the bank
has been modified by eliminating the
requirement that separation be
established by state statute. However,
the reference to state statute has been
added to the requirement that the
obligations, liabilities and expenses of
the department can only be satisfied
with the esssts of the department.

The change with respect to the
liquidation of the department has been

3The FDIC concedas the posstbilty that not all
otherwise impermissible activities noed %0 be
confined to a dopartment in order %o protect the
significont risk.

made in recognition of the fact that
sepavate liquidation may not be
practical in the case of activities that are
not separately regulated and supervised.
Eliminating the requirement that state
law separate the bank’s end the
department’s assets allows a benk to
establish that separation through its
own accounting and/or other practices.
The reference to state law in the case of
the satisfaction of liabilities has been
added as the FDIC feels strongly that
without the force of state law behind it,
an attempt by the bank te limit the
repayment of those liabilities from the
bank’s general assets may not be
successful.

When the deparment structurs is
required by the FDIC, the final
regulation does not require that the
department must be totally separate
from the operations of the insured bank,
however, areas of operation of the
department must be distinguished from
other areas of the bank. The FDIC does
not wish to limit the methods that may

_ be employsd in making the distinction

other to emphasize that the
operations of the department shouid be
recognizably different from the
operations of the bank. The FDIG
intends to maintain its flexibility in
applying this standard in order to
balance the legitimate needs of the bank
to reduce costs with the FDIC’s goal of
limiting customer confusion as much as
possible. The requirement to maintain
separate records and accounts will help
clarify. which assets are aveilable to
mest the obligations of the department.
This arrangement also allows for a better
indication of profitability of the
operation. The FDIC anticipates that
most institutions would normally
maintain separate accounts and records
for operations in a department,
therefore, this requirement should not
represent an added burden. Certain
expenses may be shared between a bank
and its department, but such
arrangements should reflect a
reasonable estimation of the
department’s share of the expense.

7. Commercial Venture

The proposed regulation contained a
definition of the term commercial
venture which, in brief, defined a
commercial venture to inean any
activity other than providing a financial
service. Financial service was in turn
defined. The definition was for the most
part favorably received. The definition
has been omitted from the final
regulation, however, as the prohibition
on the direct conduct of any commercial
venture by an insured state bank which
had been contained in the proposal has
been drepped from the final regulation.
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A discussion of the proposed
prohibition on commercial ventures as
well as a discussion of the reasons why
the prohibition is being eliminated are
set out elsewhere below. -

8. Director, Executive Officer, Principal
Shareholder, and Related Interest

The text of the proposed rule did not

itself contain definitions of the terms
director, executive officer, principal
shareholder and related interest,
however, the preamble accompanying
the proposal indicated that those terms
would be understood to have the same
meaning as is relevant for purposes of
section 22{h) of the Federal Reserve Act
(12 U.S.C. 375) and § 337.3 of the FDIC's
regulations (12 CFR 337.3). The final
rule specifically incorporates those
definitions in the text of the regulation
by cross referencing § 337.3 of the
FDIC'’s regulations.

9. Extension of Credit

The proposed regulation defined
“‘extension of credit” as having the same
meaning as used for the purposes of
§ 337.3 of this chapter. This definition is
unchanged in the final rule.

10. Investment in Department

The proposed regulation defined the
term “investment in a department’ as
any transfer of funds by an insured state
bank to one of its departments which is

" represented on the department’s
accounts and records as an accounts
payable, a liability, or equity of the
department. The definition specifically
provided that transfers of funds to the
department in payment of services
rendered by that department are not to
be considered an investment in the
department. No comments were
received on the proposed definition and
it is therefore being adopted in final
without change. The definition is only
relevant to the grandfathered conduct of
certain insurance underwriting
activities unless the FDIC imposes on a
case-by-case basis a limit on a bank’s
investment in a department and/or the
FDIC (again on a case-by-case basis)
requires a bank to deduct its investment
in a department from the bank’s capital.

11. Investment in Subsidiary -

The proposed regulation defined the
term “investment in a subsidiary” to
mean the total equity investment in a
subsidiary by a bank plus any debt
issued by the subsidiary that is held by
the bank. Although no comments were
received which directly questioned this
definition, several comments indirectly
sought clarification. The proposed
regulation listed among its standard
conditions the requirement that an

insured state bank meet a certain capital
level after deducting its investment in a
subsidiary. Another proposed provision
limited a bank’s extensions of credit to
its subsidiary. Several comments
thought that it was inconsistent for the
regulation to limit a bank’s loans to its
subsidiary but not to limit a bank’s
investment in its subsidiary and several
others urged the FDIC to consider senior
subordinated debt to be covered by the
loan limitation and not to be
encompassed by the definition of
“investment in a subsidiary"’.

The definition has been modified in
the final regulation to include any
extensions of credit from the bank to its
subsidiary. However, as is discussed in
more detail below, the final regulation
does not impose any automatic limit on
a bank’s extensions of credit to its
subsidiary and the automatic capital
deduction has been eliminated (except
in-the case of certain grandfathered
insurance underwriting subsidiaries)
due to the elimination of the standard
conditions from the final regulation.
Thus, unless the FDIC imposes on a
case-by-case basis a limit on & bank’s
investment in its subsidiary and/or the
FDIC requires a bank to deduct its
investment in its subsidiary from the
bank's capital, the definition of
“investment in a subsidiary” is only
relevant insofar as certain grandfathered
insurance underwriting subsidiaries are
concerned.

General Prohibition on Engaging as
Principal in Activities That Are Not
Permissible for a National Bank

Section 362.4(a)}(1) of the final
regulation tracks section 24(a) of the FDI
Act. Section 362.4(a)(1) provides that
after December 19, 1992, no insured
state bank may directly engage as
principal in any activity that is not
permissible for a national bank, and no
subsidiary of an insured state bank may
engage as principal in any activity that
is not permissible for a subsidiary of a
national bank, unless the FDIC gives its
consent. {The final regulation contains a
number of exceptions to the general
requiremient to obtain consent which are

discussed in detail below.) Insured state"

banks that wish to obtain consent must
file an application in accordance with
§ 362.4(d) of the final regulation.
Insured nonmember banks are not
prohibited from requesting the FDIC's
consent to engage as principal in any
activity that is otherwise not
permissible for a national bank or its
subsidiaries with the exception of
insurance underwriting. Insurance
underwriting activities beyond the
authority of national banks are
specifically precluded to insured state

banks by section 24(b)(1) of the FDI Act
and may not be engaged inby an
insured state bank unless otherwise
excepted by section 24 and part 362.
The statutory prohibition on insurance
underwriting activities found in section
24(b)(2) of the FDI Act is repeated in the
final regulation at § 362.4(a)(2). The
language of paragraph (a)(2) makes clear
that the prohibition does not apply if
the insurance underwriting activity is
otherwise permitted by part 362.

The proposed regulation had
indicated that insured state banks
would not be permitted to directly
conduct commercial ventures. The
prohibition would not have prevented
an insured state bank from requesting
the FDIC's consent to engage as
principal, through a majority-owned
subsidiary, in a commercial venture of
the sort that is not permissible for a
national bank subsidiary. The following
discussion of that aspect of the proposal
appeared in the preamble accompanying
the proposed regulation,

Paragraph (a)(2) of the proposal represents
in essence the opinion of the FDIC that
directly engaging in commercial ventures
presents a significant risk to the deposit
insurance fund and that such activities are
inappropriate for federally insured
depository institutions. The FDIC has the-
responsibility under section 24 of the FDI Act
to ensure that activities conducted by insured
state banks do not pose a significant risk to
the deposit insurance funds. Morsover, the
FDI Act also directs the FDIC to ensure that
activities conducted by insured banks are
consistent with the purposes of federal
deposit insurance, i.e., among other things
that the activities are appropriate given the
extension of the federal safety net to the
institution. Federal deposit insurance
permits banks to fund illiquid investments
(such as loans} with bank deposits (which are
liquid assets), that is to say, federal deposit
insurance is designed to enhance the asset
transformation services of banks. Federal
deposit insurance enhances those activities
as it provides stability to the banking system
by eliminating the motivation behind bank
runs. It would be inappropriate, as well as
counterproductive, for the federal safety net
to in effect be extended to activities that do
not compliment bank asset transformation
services and which are not associated with
the production and distribution of financial
services. To do so may lead to greater risk
taking by banks (but not bank shareholders)
and may ultimately adversely affect the
deposit insurance fund. What is more, it may
be safely assumed that bank management is
not likely to have the necessary expertise
associated with conducting commercial
ventures and that, if banks were to conduct
commercial ventures, banks would not have
any particular advantage in commercial
businesses based upon economies of scale or
other factors which would make those
ventures profitable for banks. 58 FR 6459,
columns 2 and 3.



64472 Federal Register / Vol. 58, No. 234 / Wednesday, December 8, 1993 / Rules and Regulations

The FDIC received eleven comments
that objected to the flat prohibition on
insured state banks directly engaging in
commercial ventures. One comment
supported the prohibition. The
comments which objected to the
prohibition unanimously expressed the
opinion that banks should be permitted
to request the FDIC's consent to engage
in such activities and that the FDIC
should only prohibit that conduct, if at
all, after a case-by-case analysis. Some

-of the comments also expressed concern
that the prohibition could be read to
prohibit some activities that banks
presently undertake to satisfy their
community reinvestment act
obligations.

After carefully weighing the
comments, the Board of Directors has
determined to adopt the case-by-case
approach urged by the comments.
Having adopted this change, however,
the Board of Directors wishes to apprise
insured state banks that the burden of
persuading the FDIC that such activities
do not present a significant risk to the
fund and that such activities are
appropriate for federally insured
institutions resides with the applicant.
Moreover, given the FDIC’s continued
reservations about such activities, that
burden is a heavy one.

Ten comments objected to the
requirement for a state bank to seek the
FDIC's consent prior to exercising a
power authorized by the bank’s
chartering authority. The main concern
expressed by these comments was that
the requirement will impair the dual
banking system. Five comments
indicated that the need to become
familiar with OCC regulations, etc.
creates a tremendous burden for state
banks. Four comments requested that
the FDIC create a list of activities that
are permissible for national banks. One
comment requested that the FDIC adopt
a formal Erocedure whereby an insured
state bank could obtain an opinion from
the OCC as to whether a-particular
activity is permissible for a national
bank and one comment requested that
the FDIC clarify how the FDIC intends
to co-ordinate with the OCC on the issue
of what activities are permissible for
national banks.

The requirement to in certain
instances obtain FDIC's consent before
exercising state authorized powers has
been retained in the final rule. Although
that requirement might possibly be
characterized by some as impairing the
dual banking system, section 24 is clear
and unambiguous in establishing just
such a requirement. The FDIC has no
discretion in this matter. It is the FDIC's
desire to minimize the potential impact
of the regulation on the dual banking

- regulation sets out severa
" the general requirement than an insured

system by carving out situations in
which applications are in effect
preapproved and by processing
applications that are necessary as
quickly as possible. The FDIC
recognizes that it will be difficult for
state banks to become familiar with OCC
regulations, etc. and for that reason has
made available upon request through
the FDIC’s Office of Public Information
a list of activities and equity
investments that the OCC has
recognized as permissible for national
banks and their subsidiaries. Although
this list is not a comprehensive list, it
should be a valuable aid for insured
state banks. Finally, the FDIC intends to
respond to inquiries from insured state
banks as to the permissibility of certain

- activities as quickly as possible and will

closely coordinate with the OCC to the
fullest extent possible in responding.

Exceptions to the General Requirement

_ to Obtain FDIC’s Prior Consent

Section 362.4(b) of the Froposeid
exceptions to

state bank must obtain the FDIC'’s prior
consent to directly or indirectly engage
as principal in any activity that is not

" permissible for a national bank and its

subsidiaries. Several of the exceptions
were simply carried over from section
24 itself. Other exceptions embodied the
FDIC’s preliminary determination that it
would not present a significant risk to
the deposit insurance fund for any
insured state bank to engage as principal
in particular activities provided that
certain conditions and restrictions are
observed. Three such exceptions based
upon a lack of significant risk to the
fund were proposed (guarantee
activities, activities that are closely
related to banking, securities activities
conducted through a subsidiary of an
insured nonmember bank pursuant to

§ 337.4 of this chapter). The proposal
also specifically invited comment on
whaether the list of activities which do
not present a significant risk to the fund
should be expanded.

In addition, the FDIC sought comment
on whether an additional exception
should be added to the regulation which
would allow an insured state bank the
flexibility of holding equity securities
through a bona fide, majority-owned
subsidiary subject to certain restrictions.
The preamble to the proposed
regulation indicated that the type of
restrictions under consideration by the
FDIC were: (1) The equity securities
must be listed on a national securities
exchange, (2) the subsidiary cannot
control any issuer of securities, (3) the
bank must meet its minimum capital
requirements, (4) the bank must be

adequately capitalized without taking
into consideration the bank’s

- investment in the subsidiary, and (5) the

bank’s investment in the subsidiary is
no greater than 25 percent of the bank’s
capital. In addition to seeking comment
on the above, the preamble to the
proposed regulation invited comment
on the impact of section 24 of the FDI
Act on the investment portfolios of
subsidiaries of insured state banks
whose insurance underwriting activities

" are excepted by part 362 and section 24

of the FDI Act from the general
prohibition on insurance underwriting
activities,

All of the proposed exceptions have
been retained (in certain instances the
exceptions have been modified based
upon the commenis) and a number of
additional exceptions have been added
to the final regulation. In addition the
exceptions are now found in paragraph
(c) of § 362.4. In each case the references
to “subsidiary” in § 362.4(c) have been
changed to “majority-owned
subsidiary”. This change is made
merely in way of clarification in order
to avoid possible confusion. The
exceptions, as well as the comments
received by the FDIC, are discussed in
detail below.

Generally speaking, all of the
exceptions require that the bank meet its
minimum capital requirements. (This
requirement is expressly derived from
the requirements of section 24 of the
FDI Act.) It is not the FDIC'’s intention
to require any bank whose capital falls
below those minimum standards to
immediately cease any activity in which
the bank had been engaged pursuant to
an exception. The FDIC will deal with
such eventuality rather on a case-by-
case basis through the examination
process. In short, the FDIC intends to
utilize the supervisory and regulatory
tools available to it in dealing with the
bank’s loss of capital. The issue of the
bank's ongoing activities will be dealt -
with in the context of that effort. In the
case of a state member bank, the FDIC
will communicate its concerns
regarding the continued conduct of an
activity to the bank’s appropriate federal
banking agency. It is that agency which
will formulate a response to the bank’s
drop in capital. The FDIC is of the
opinion that the case-by-case approach
to whether a bank will be permitted to
continue an activity is preferable to
forcing a bank to, in all instances,
immediately cease the activity in
question. Such an inflexible approach
could exacerbate an already poor
situation and the FDIC has thus opted
to reject that approach. It should be
noted that the FDIC sought comment on
the above described posture in
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connection with the proposed
regulation. No comments were received.

1. Savings Bank Life Insurance

Section 362.4(b)(1) of the proposal
provided that any insured state bank .
that is located in Massachusetts, New
York or Connecticut is not prohibited
from engaging in the underwriting of
savings bank life insurance provided
that three conditions are met: (1) The
FDIC has not found that such activities
pose a significant risk to the fund; (2)
the bank conducts the,savings bank life
insurance activities through a division
of the bank that meets the definition of
a “department”’; and (3) the bank makes
certain customer disclosures. The
proposed exception is based upon
section 24(e) of the FDI Act which
creates a savings bank life insurance
excef)tion. requires that customer
disclosures be made, and directs the
FDIC to make a finding whether savings
bank life insurance activities conducted
under the exception in section 24(e) will
pose a significant risk to the deposit
insurarce fund. The statute directed the
FDIC to make such finding by December
19, 1992, _ . .

The substance, timing, and placement
of the proposed disclosures were the
same as are required under § 362.3(b)(3)
of part 362 which ssts out a parallel
exception for the ownership of the
equity of a savings bank life insurance
company. Under the exception as
Eroposed, disclosures were required to

e prominent, to be made prior to the
time of purchase of the insurance
policy, other insurance product, or
annuity, and were required to be in a
separate document clearly labeled
*“customer disclosure” if the disclosure
did not appear on the face of the policy,
other insurance product, or annuity,
The proposal provided that the
following or a similar statement would
satisfy the disclosure requirements:
“This [insurance policy, other insurance
product, annuity] is not a federally
insured deposit and only the assets of
the bank’s insurance department may
legally be used to satisfy any obligation
of that department.” Lastly, the proposal
indicated that an insured state bank
could comply with the disclosure
requirements by meeting any
substantially similar disclosure
requirement imposed by state law or
regulation.

o comments were received on this
‘exception. Despite that fact, howsver,
the savings bank life insurance '
exception has been adopted as proposed
with one change. As required by section
24(e), the FDIC conducted a study of the
savings bank life insurance systems in
Massachusetts, New York and

Connecticut and on May 25, 1993,
issued its determination regarding
whether savings bank life insurance
activities pose, or may pose, a
significant risk to the deposit insurance
funds. Although that study concluded
that certain aspects of the systems in
those states may warrant certain
regulatory or supervisory initiatives by
the FDIC which the agency may
undertake in the future, the FDIC
determined that the operation of the .
system in those states does not at the

present time present & significant risk to

the deposit insurance funds, In view of
the issuance of the FDIC's conclusion,
the savings bank life insurance
exception in the final regulation has

been modified from the proposal in that

the final regulation conditions the

exception on the FDIC not altering its

determination that was made pursuant
to section 24(e) of the FDI Act.

2. Insurance Underwriting

Section 24(d)(2)(A) of the FDI Act
provides that no subsidiary ofan .
insured state bank may engage in’
insurance underwriting except to the

extent such activities are permissible for

national banks. Notwithstanding the
general prohibition under section

24(d)(2)(A), section 24(d)(2)(B) provides

that a well-capitalized insured state

.bank and its subsidiaries were lawfully

providing insurance as principal on
November 21, 1931 may continue to
provide insurance as principal in the
state or states in which the bank/

subsidiary did so on November 21, 1991
so long as the insurance that is provided

is of the same type which the bank
provided as of November 21, 1991 and
provided that the insurance is only
offered to residents of that state,
individuals employed in that state, and
any other person to whom the bank -

provided insurance as principal without’

interruption since such person resided
in or was employed in that state, In the
case of resident companies or
partnerships, the bank’s principal
activities must be limitetf to providing
insurance to the company’s or

partnership’s employeses residing in the

state and/or to providing insurance to
cover the company'’s or partnership’s
Pproperty located in the state.

Section 362.4(b)(2)(i) of the proposed
regulation recited the exception for

insurance underwriting found in section

24(d)(2)(B). That provision has been
adopted in the final regulation without
change. (See § 362.4(c)(2)({)). The FDIC
did receive several comments which

were critical of the exception as worded

becauss, in the opinion of the
comments, the exception perpetuates

the mistake made by § 362.3(b)(?) of part

362. That mistake, again according to
the comments, is to misread the
geographic scope of the statutory
exception found in section 24(d) to
extend beyond the state in which the
bank is chartered and the state in which
the bank's subsidiary is incorporated.

The FDIC was petitioned pursuant to
section 553(e) of the Administrative
Procedure Act {5 U.S.C. 553({e)) to
amend those provisions of part 362
which concern the grandfathered
insurance underwriting authority of
insured state banks, In response to those
petitions, on April 29, 1993 the FDIC
sought public comment on the issue of
whaether or not part 362 should be -
amended to reflect a narrowed reading
of the geographic scope of the exception
contained in section 24(d)(2}(B) of the ,
FDI Act (58 FR 25853). Staff is '
reviewing those comments and expects
to take the matter to the Board of
Directors for consideration in the near
future. In the interim, the Board of
Directors has determined that it is -
appropriate to adopt the provision as
proposed. If the Board of Directors
should ultimately detérmine in
connection with the April solicitation of
comment that it is appropriate to narrow
the reach of the insurance underwriting
exception, all relevant portions of part
362 will be amended at that time.

Section 362.4(b)(2)(ii) of the proposed
regulation provided that,
notwithstanding the overall prohibition
on an insured state bank underwriting
insurance which a national bank could
not underwrite, an insured state bank

. that was engaged in the underwriting of

insurance on or before September 30,
1991 which was reinsured in whole or
in part by the Federal Crop Insurance
Corporation may continue to do so. This
exception tracks the language of section
24(b)(2} of the FDI Act. No comments
were received regarding this exception
and it is adopted in the final regulation
without change. (See § 362.4(c)(2)(ii).}

Finally, an exception has been added
to the final regulation which tracks the
statutory exception provided for certain
title insyrance subsidiaries. This
exception makes clear that an insured
state bank may not only hold the equity
of certain title insurance subsidiaries
(see § 362.3(b)(7)(iii)) but that the title
insurance activities of the subsidiary are
not affected by part 362 provided that ~
the parent bank does not undergo a
change in control. The omission of this
exception from the proposal was an
oversight. As it merely restates what is
expressly provided for by statute, it does
not represent any substantive change
under the law,
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3. Activities Found Not To Present a
Significant Risk to the Deposit
Insurance Fund

The proposed regulation contained
exceptions to required prior approval
for three activities that the FDIC had
preliminarily determined did not
present a significant risk to the deposit
insurance funds. All of the exceptions
required that the insured state bank
meet and continue to meet its applicable
minimum capital standards. In each
case the insured state bank would be
required to have the authority to
conduct the activity in question, i.e., the
insured state bank could not rely upon
part 362 as authority for the conduct of
the activity. The three exceptions were:
(1) Guarantee activities, (2) activities
closely related to banking, and (3)
securities activities conducted through a
subsidiary of an insured nonmember
bank. The three exceptions are
continued in the final regulation with,
in some cases, minor modifications.
These three exceptions, as well as
several others added to the final
regulation as a result of the comments,
are discussed at length below. .

The introductory language of what
has now become § 362.4(c)(3) has been
reworded somewhat from the proposal
in the following ways: (1) To emphasize
that an insured state bank must be
authorized to engage in the activity
under state law and that the activity
must be otherwise permissible under
federal law and regulation, (2) to place
in the introductory language the
requirement that an insured state bank
must meet and continue to meet its
applicable capital standards (in the
proposal this language was restated in
connection with each exception), and
(3) to specifically indicate that the FDIC
retains the authority, under appropriate
circumstances, to take any action within
its authority as warranted with respect
to an activity for which an exception
" has been provided. The change
emphasizing that any particular activity
must otherwise be authorized under
state law and consistent with federal
law is being added in response to a
comment. The language regarding
FDIC's retention of authority is more of
a reminder to state banks than it is a
substantive change and is consistent
with section 24(i) of the FDI Act which
provides that the FDIC's authority to
impose more stringent conditions is not
affected by the adoption of section 24.

(a) Guarantee activities. Section
362.4(b)(3)(i) of the proposed regulation
provided for an exception to required
prior approval for certain guarantee
activities. No comments werse received
in regard to this proposed exception

which is being adopted in final without
change. (See § 362.4(c)(3)(i).) The
explanation of the proposed guarantee
exception in the preamble to the
proposed regulation is set out below: -

Section 362.4(b)(3)(i)(A) of the proposed
rule provides that an insured state bank
which meets and continues to meet the
applicable minimum capital standards as
prescribed by the appropriate federal banking
agency may directly guarantee the obligations
of others as provided for in § 347.3(c)(1) of
the FDIC's regulations. Section 347.3(c}(1)
provides that foreign branches may guarantee
customer’s debts or otherwise agree for their
benefit to make payments on the occurrence
of readily ascertainable events if the
guarantee or agreement specifies the branch’s
maximum monetary liebility thereunder. The
guarantee or agreement shali be combined
with all standby letters of credit and loans for
purposes of applying any legal limitation on
loans of the bank. If the guarantee or
agreement is subject to separate limitation
under state or federal law, the separate
limitation shall apply in lieu of the loan
limitation.

Section 362.4(b})(3)(i)(B) of the proposed
regulation provides that an insured state
bank that meets and continues to meet the
applicable minimum capital standards as
prescribed by the appropriate federal banking
agency, may directly offer customer-
sponsored credit card programs, and similar
arrangements, in which the insured state
bank undertakes to guarantee the obligations
of individuals who are its retail banking
deposit customers, provided that the bank
must establish the creditworthiness of the
individual before undertaking to guarantee

" his/her obligations.

Both of these exceptions are carried over
from part 332 of the FDIC's regulations,
“Powers Inconsistent with the Purposes of
Federal Deposit Insurance Law”’. That
regulation * * * prohibits insured state
nonmember banks (except a District bank)
from, among other things, acting as surety or
guaranteeing the obligations of others subject
to certain listed exceptions. The FDIC has
also recognized a number of additional
exceptions over the years on an interpretive
basis. Those interpretive exceptions are the
same ones that the OCC has recognized by
regulation for national banks. National banks
have been found by the courts to lack the
authority to act as surety or guarantee the
obligations of others except in certain
instances. The two exceptions set out in
§ 362.4(b)(3)(1) of the proposal which are
carried over from part 332 are not found in
OCC'’s regulations. Insured state banks
should note that any guarantee that would be
permissible for a national bank may be
entered into by a state bank, assuming that
state law authorizes the bank to do so,
without the bank first obtaining the FDIC's
consent under part 362,

(b) Activities that are closely related
to banking. Section 362.4(b)(3)(ii) of the
proposed regulation provided for an
exception to the prior approval
requirement in the case of as principal
activities engaged in by a majority-

owned subsidiary if the activities have
been found by the Board of Governors
of the Fedem{Reserve System (FRB) to
be closely related to banking for the
purposes of section 4(c)(8) of the Bank
Holding Company Act (12 U.S.C. 1843).
Thus, under the exception as proposed,
any “as principal” activity that is on the
FRB’s section 4(c)(8) list (see 12 CFR
225.25), or has been found by the FRB
by order to be closely related to banking,
would not require the FDIC’s prior
consent if it is to be conducted through
a subsidiary. Comment was specifically
requested on whether this exception
should be retained, whether the
subsidiary should be required to be a
bona fide subsidiary, and whether a
similar exception should be provided
for the direct conduct of such activities
by an insured state bank.

Fourteen comments supported the
proposed exception. Eight comments
suggested that the final regulation
provide a similar exception for a state
bank which directly conducts activities
that have been found to be closely

“related to banking, Nine comments

expressed the opinion that there was no
need to require a subsidiary of the bank
which engages in activities closely
related to banking to be a bona fide
subsidiary.

The final regulation retains the
exception for a majority-owned
subsidiary which solely engages in
activities that have been found to be
closely related to banking
(§ 362.4(c)(3)(ii)(B)). Such subsidiaries
are not required to be bona fide
subsidiaries. In addition, an exception
has been added to the final rule which
allows an insureéd state bank to directly
engage as principal without the FDIC's
prior consent in any activity that is not
permissible for a national bank provided
that the FRB has determined by
regulation or order that the activity is
closely related to banking for the
purposes of section 4(c)(8) of the Bank
Holding Company Act. The exception
specifically indicates, however, that it is
not to be construed to permit the bank
to directly hold any equity security
which is an impermissible investment
for a national bank and which is not
otherwise permissible under-§ 362.3(b)
of part 362. Insured state banks should
also note that the exception should not
be construed to permit a bank to directly
conduct an activity that is otherwise
impermissible under federal law. In
addition, banks are to he advised that a
subsidiary which engages in securities
activities that have been found to be
closely related to banking but which fall
within the scope of § 337.4 of the FDIC’s
regulations are subject to that regulation
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rather than part 362 (see exception
discussed immediately below)..

{c) Securities activities conducted
through a subsidiary of an insured
nonmember bank. Section
362.4(c)(3)(iii) of the proposed
regulation set out an exception for
securities activities conducted by an
insured nonmember bank through a
subsidiary of the bank provided that: (1)
Those activities are conducted in
compliance with § 337.4 of the FDIC’s
regulations, (2) the bank meets, and
continues to meet, the applicable
minimum capital standards of part 325
of the FDIC's regulations, and (3) the
bank is adequately capitalized exclusive
of any investment in &e subsidiary that
is required by § 337.4 to be deducted
from the bank’s capital. In brief, the
exception as proposed excluded from
coverage under part 362 any securities
activities of the type covered by § 337.4
which are conducted in accordance
with §337.4. :

Section 337.4 of the FDIC's
regulations governs the securities
activities of subsidiaries of insured
nonmember banks. In brief, that

- regulation: :

1) Requires that any subsidiary
which engages in securities activities
that are not permissible for the parent
bank under section 16 of the Glass-
Steagall Act (12 U.S.C. 24(Seventh))
must be a bona fide subsidiary;

(2) Requires the bank’s investment in
such a subsidiary to be deducted from
the bank’s capital;

(3) Requires that the FDIC be given
prior notice before an insured :
nonmember bank acquires or establishes
a subsidiary that engages in any
securities activity; .

(4) Places certain restrictions on
transactions between a bank and its
securities subsidiary; and

(5) Requires that customer disclosures
be given under certain circumstances.

ection 337.4 of the FDIC's '
regulations was adopted in 1984 in
order to address the safety and
soundness and conflicts of interest
concerns that can arise if an insured
nonmember bank has a subsidiary
which engages in securities activities of
the sort that are not permissible under
the Glass-Steagall Act for the parent
bank. In proposing the exception under
part 362, the FDIC indicated that it was
satisfied that the restrictions contained
in § 337.4 adequately address those
concerns and that no significant risk to
the fund will arise if a state nonmember
bank conducts securities activities
through a subsidiary in accordance with
those restrictions. Comment was
specifically requested on that
conclusion. All of the comments which

addressed this proposed exception
approved of the FDIC's conclusion and
urged the FDIC to adopt the proposed
exception. .

The exception is being adopted in the
final regulation (see § 362.4(c)(3)(iii))

- with one amendment. As proposed, in

order for the exception to operate, the
parent bank was required to be
adequately capitalized as that term is
defined for purposes of § 325.103(b)(2)
of the FDIC's regulations which defines
adequately capitalized for the purposes
of prompt corrective action. This
language has been dropped from the
exception as adopted in final. The
language was originally included in the
proposal at least in part because the
FDIC had proposed a similar capital
deduction as a standard condition for
approval of applications under what
was proposed as § 362.4(d). As is
discussed at length below, the standard
conditions provision of the proposal has
not been retained in the final regulation.
Thus the need for similar language no
longer exists. Insured nonmember banks
should note, however, that § 337.4 and
part 325 of the FDIC’s regulations
continue to require that the parent
bank's investment in the securities
subsidiary be deducted from the bank’s
capital.

d) Equity securities held by a
majority-owned subsidiary. As indicated
above, the FDIC sought comment on
whether the final regulation should
contain any exceptions that would
allow an insured state bank to hold
equity securities at the subsidiary level.
The FDIC received a number of
comments which expressed the opinion
that, in particular circumstances, a
majority-owned subsidiary should be
able to do so without first seeking the
FDIC's prior consent. Sixteen comments
indicated that state law in
Massachusetts permits a state bank to
establish a subsidiary to hold the equity
security and investment company share
of investinents that the bank is
permitted to make under state law.
Those investments if made directly by
the bank are eligible for the
“grandfather” provided for by section
24(f) of the FDI Act and § 362.3(b)(4) of
part 362. According to these comments,
such subsidiaries should be given the .
same treatment accorded to the bank,
i.e., if the bank is permitted by the FDIC
to exercise its direct investment ‘
authority, the bank should be permitted
to invest in those securities and
investment company shares through a
subsidiary without seeking the FDIC's
prior approval. '

Six comments supported an exception
which would permit a subsidiary to
hold equity securities without obtaining

the FDIC's prior approval. One of the six
indicated that there should be no limit
on the amount or nature of such equity
securities and another indicated that
holding equity securities without prior
approval should be limited to an
amount equal to 20% of the bank’s tier
one capital. The remaining four
comments did not express an opinion

on how, if at all, the holding of equity
securities through a subsidiary should
be limited in order for an exception to
apply. One comment suggested that the
final regulation contain an exception for
a subsigiary that holds the equity
securities of a company which engages
in activities that have been found to be -
closely related to banking for the
purposes of section 4(c)(8) of the Bank
Holding Company Act. One comment,
while not requesting an exception per
se, did point out that in the state of
Pennsylvania insured state banks are
authorized to invest in the stock of other
banks. According to this comment, if the :
owner banks are not permitted to retain
those securities, the bank’s will suffer

" the loss of substantial income. The

comment recognized that an owner bank
could seek the FDIC's consent to hold
the equity securities through a majority-
owned subsidiary, but described that
option as less than optimal.

After considering the comments, the
FDIC has decided to amend the final
regulation by adding four exceptions to
required prior apgroval in the case of
equity securities held through a
majority-owned subsidiary. The four
exceptions are discussed below.

(1) Grandfathered investments in
common or preferred stock and shares
of investment companies. Section
362.4(c)(3)(iv)(A) of the final regulation
provides that any insured state bank
that has received approval to invest in
common or preferred stock or shares of
an investment company pursuant to
§ 362.3(d) of part 362 may conduct the
approved investment activities through
a majority-owned subsidiary provided
that any conditions or restrictions
imposed with regard to the approval
granted under § 362.3(d) are met.
Section 362.3(d) provides that no
insured state bank may take advantage
of the “grandfather” provided for
investments in-common or preferred
stock listed on a national securities
exchange and shares of an investment
company registered under the .
Investment Company Act of 1940 (15
U.S.C. 80a-1, et seq.) unless the bank -
files a notice with the FDIC of the bank’s
intent to make such investments and the
FDIC determines that such investments -
will not pose a significant risk to the
deposit insurance funds. In no event
may the bank’s investments in such
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secr:rities and/or investment company
shares exceed 100% of the bank’s tier
one capital. The FDIC may condition its
finding of no risk upon whatever
conditions or restrictions it finds
appropriate. The *‘grandfather” will be
lost if certain events occur (see
§362.3(b)(4)(ii)).

The FDIC has concluded that,
provided it has already been determined
that the investment activities at the bank
level do not present & significant risk to
the funds, those sams activities (subject
to the same limits and any other
conditions imposed ty the FDIC) should
likewise not present a significant risk to
the fund if conducted through a
majority-owned subsidiary. Given that
determination, the above described
exception has been added to the final
regulation. ’

2) Bank stock. Section
362.4(c)(3)(iv)(B) of the final regulation
sets out an exception which allows an
insured state bank to invest in up to ten
percent of the outstanding stock of
another insured bank without the
FDIC's prior consent pravided that the
investment is made through a majority-
owned subsidiary which was organized
for the purpose of holding such shares.
This exception is being added to the
regulation in response to the comments
which sought relief for those state banks
which are permitted under state law to
invest in the stock of other banks.
Insured state banks should nots,
however, that the holding of such shares
must of course be permissible under
other relevant state and federal law.

The FDIC has become aware that
some insured state banks own a
sufficient interest in the stock of other
insured state banks to cause the bank
which is so owned to be considered a
majority-owned subsidiary under part
362. It is the FDIC’s posture that such
an owner bank does not need to file a
request under part 362 seeking approval
for its majority-owned subsidiary that is
an insured state bank to conduct as
principal activities that are nat
permissible for a national bank. As the
majority-owned subsidiary is itself an
insured state bank, that bank is required
under part 362 and section 24 of the FDI
Act to request consent on its own behalf
for permission to engage in any as
principal activity that is not permissible

for a national bank, - S b

(3) Stock of a corporation that engages
in activities that are permissible for a
bank service corporation. Section
362.4(c)(3)(iv)(C) of the final regulation
provides an exception to prior consent
in the case of a majority-owned
subsidiary that is organized for the
purpose of investing in 50% or less of
the stock of a corporation which engages

solely in an activity that is permissible
for a bank service corporation. “‘Bank
service corporation” is defined for the
purposes of the exception to have the
same meaning as is used for the
purposss of the Bank Service
Corporation Act (12 U.S.C. 1861 et seq.).
The purpose of the exception is to
permit an insured state bank to own a
portion of the stock of a corporation
which engages in any activity that
would be permissible for a bank service
corporation. The exception specifically
provides, however, that it shall not be
construed to permit an insured state
bank to indirectly (without the FDIC’s
prior consent) bold the stock of a
company through a majority-owned
subsidiary in an amount in excess of
any limitation placed on such holdings
by_ﬁlart 362.

e activities in which a bank service
corporation may engage are set out in
the Bank Service Corporation Act and
include, among other things, any
activity that has been found to be
closely related to banking for the
purposes of section 4(c)(8) of the Bank
Holding Company Act as well as any
activity that is permissible for a national
bank. Under the exception, an insured
state bank is permitted to create a
subsidiary that will hold the bank’s, in
many cases, minority investment in a
company the remainder of the stock of
which is owned by other companies
(often times but not always banks)
provided that the corporation solely
engages in an activity in which a bank
service corporation may engage. The
cor;l:foration is not mﬂr"d' however, to
itself qualify as a service
corporation.

@ FDIC has encountered situations
in which an insured state bank may not
lawfully directly hold a minority
interest in a corporation even if that
corporation solely engages in an activity
that is “closely related to banking” or
engages in an activity that is permissible
for a national bank. The authority of
national banks to hold equity securities
of other corporations is limited in a
number of ways. For the most part, a
national bank’s authority to hold the
equit{' of another corporation is limited.
to holding 80% or more of the stock of
a company which engages in national
bank permissible activities or a national
ank mey own a minority interest in the
stock of a bank service corporation.
(One of the purposes of the Bank
Service Corporation Act was to provide -
national banks the ability to own a
minority interest in a corporation.) A
bank service corporation is in turn
required to be owned exclusively by
banks and exclusively by banks that are
located in the same state. A bank service

corporation also cannot take deposits.
Thus, under section 24 of the FDI Act
and § 362.3(a) of part 362, an insured
state bank cannot directly hold a
minority interest in a corporation unless
that corporation qualifies as a bank
service corporation. By adopting the
exception described above, the FDIC is
permitting an insured state bank
(without the FDIC's prior consent) to
invest through a majority-owned’
subsidiary in a corporstion that is not a
bank service corporation so long as the
activities conducted by the corporation
are activities in which a bank service
corporation may engage.

(4) Stock of a corporation which
engages in activities which are not
considered to be “as principal”. Section
362.4(c)(3)(iv)(D) of the final regulation
creates an exception to grior approval
for a majority-owned subsidiary of an
insured state bank to hold 50% or less
of the stock of a corporation which
engages solely in activities that are not
“as principal” activities. These

_ activities if conducted directly by an

insured state bank or conducted
indirectly by a majority-owned
subsidiary of an insured state bank
would not be subject to part 362 at all.
The FDIC has determined that in view
thereof it is unwarranted to require an
insured state bank to seek the FDIC’s
prior approval before indirectly owning
the stock of a company which engages
in such activities.

(e) Investments in adjustable rate and
money market preferred stock. Section
362.2(g) of part 362 defines the term
equity security in such a way as to
exclude adjustable rate preferred stock
and money market (auction rate)
preferred stock. The FDIC adopted this -
exclusion as it was the agency's
determination that money market
(auction rate) preferred stock and
adjustable rate preferred stock are
essentially substitutes for money market
investments such as commercial paper
and that such preferred instruments are
closer in their characteristics to debt
than they are to equity. In doing so, the
FDIC noted that whether or not a state
bank mey make investments in such
preferred stock instruments after
December 19, 1992 depends upon,
among other things, whether a national
bank can make similar investments. (57
FR 53219, November 9, 1992).

It is the FDIC's understanding that
national banks are not permitted to
invest in money market (auction rate)
preferred stock and adjustable preferred
stock. Thus, absent an exception, an
insured state bank is required to obtain
the FDIC's prior consent if the bank
wishes to invest in such instruments. As
indicated elsewhere above, several
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comments urged the FDIC to adopt an
exception that would allow insured
state banks to make such investments
without seeking the FDIC's consent.
After carefully considering the
comments, the FDIC has determined
that it will not present a significant risk
to the deposit insurance fund for an
insured state bank to invest in money
market (auction rate) preferred stock
and/or adjustable rate preferred stock
provided that such investments do not
represent a concentration of assets.
Accordingly, the final regulation
contains an exception that will allow an
insured state to make such
investments without the FDIC's prior
consent provided that such investments
do not exceed 15% of the bank'’s total
capital as that term is defined by the
bank’s appropriate federal banking
agency. If an insured state bank wishes
to make investments in excess of 15%
of total capital, the bank must seek the
FDIC’s prior consent.

Application Requirements
Generally

Section 362.4(d) of the final
regulation sets out the application
requirements which must be followed if

_an insured state bank wishes to obtain
the FDIC’s consent to directly or
indirectly engage in an otherwise
impermissible activity. For the most
part, § 362.4(d) is being adopted in final
without many substantive changes from
how it was proposed for comment (as a
result of some restructing of the
regulation the paragraph has been
redesignated as (d) ratger than (c)).
There are a few substantive changes,
however, which are discussed below. In
addition, a number of subheadings have
been added to the provision to make it
easier to read. Insured state banks
should note that approval granted
pursuant to part 362 must necessarily
entail an assessment and evaluation of
the facts and circumstances (including
the conditidn of the bank, the expertise
of its management, etc.) at the time of
the approval. If circumstances
subsequent to the issuance of an
approval order change, and those
changes have a material impact in the

FDIC’s view on the effect the approved

activities may have on the bank and/or
the deposit insurance funds, the FDIC
may take appropriate action to address
those concerns including requiring the
bank/subsidiary to modify or cease the
activity.

As previously stated, except as
otherwise specifically provided, no
insured state bank may after December
19, 1992 directly engage as principal in
any activity that is not permissible for

a national bank, and no majority-owned
subsidiary of an insured state bank may
engage after that date as principal in any
activity that is not permissible for a
subsidiary of a national bank, unless the
bank meets and continues to mest the
applicable minimum capital standards
rescribed by the appropriate federal

ganking agency and the FDIC
determines that the conduct of the
activity by the bank and/or its majority-.
owned subsidiary will not pose a
significant risk to the affected deposit
insurance fund. If an insured state bank
has obtained the FDIC's consent under
§ 333.3 of the FDIC’s regulations to
engage in an activity that is not
permissible for a federal savings
association, and which is not
permissible under part 362 without the
FDIC’s consent, the insured state bank
does not need to obtain FDIC consent
under this part in order to continue the
activity. If the bank has a subsidiary that
is engaging in an activity for which
proper application has been made or
granted, application will need to be
made prior to the bank acquiring or
establishing any other subsidiary even if
that subsidiary is engaging in the same

e of activity. The application for
subsequent subsidiaries does not need
to contain the same amount of
information, however. There is no
particular application form that must be
used by an insured state bank, rather,
the application may take the form of a
letter,

Although the comments generally
supported the concept of an
ap&lications process in which the FDIC
makes its determinations concerning
risk to the fund on a case-by-case basis,
several comments believed that the
process as proposed is too burdensome,
Among the suggested alternatives were:
(1) A 30-day notice for well-capitalized
institutions; (2) an abbreviated notice
and application procedure for well-
capitalized banks; (3) a de minimis test
below which prior FDIC consent would
not be needed (one suggested cut-off
was any activity that represents less
than 21; percent of the bank’s total
capital); (4) a system under which any
activity that has been approved by the
state upon review of an application
made to the state should be excepted
from the application requirement; and
(5) a system whereby a state banking
supervisory authority could make a
blanket request on behalf of all banks in
the state to conduct a particular activity.
The FDIC has rejected each of these
suggestions. ’

o FDIC is required under section 24
of the FDI Act to determine whether or
not each proposed activity will present
a significant risk to the fund, thus a

notice requirement is not consistent

.with the law. Nor is a blanket atﬁproval

process, or a process in which the FDIC
accepts whatever determination the -
state has made with regard to an
activity, consistent with the statute. The
states typically focus on concerns other
than the safety of the deposit insurance
funds when empowering banks to
engage in certain activities. That
concern is uniquely the FDIC’s and is
one that the FDIC must take seriously.
A blanket approval process would fail to
take the-individual circumstances of
banks into consideration and is
therefore inappropriate. The FDIC has
decided to reject the idea of abbreviating
or eliminating the application process
for a well-capitalized bank becauss
capital is only one of several factors
which the FDIC should consider in
assessing what risk would be posed to
the insurance funds by the activity in
question. Although strong capital is an
important factor in making the FDIC's
determination, it is not the only factor
and it would not be prudent for the
FDIC to emphasize capital to the
exclusion of other relevant factors such
as management expertise. While
adopting a de minimis test may initially
have some appeal (if for no other reason
than it would eliminate the need for
some applications and thus reduce
burden), the FDIC is concerned that
thers is no way to effectively gauge
which activities are de minimis. A
percentage of capital test may not take
into account nonbook liabilities which
can make up a significant part of the
risk associated with some activities.

As previously indicated, section 24 of
the FDI Act and part 362 require that a
bank must meet its minimum capital
requirements in order for the bank to
obtain the FDIC's consent to conduct an
otherwise impermissible activity. Under
the proposal, a bank that was engaged
as principal in an otherwise
impermissible activity as of December
19, 1992 which did not meet the
minimum capital requirements set by its
appropriate federal banking agency was
directed to cease the activity as soon as
practicable but in no event later than six
months after the effective date of the
regulation unless the bank is expected
to meet and does in fact attain the
requisite capital level prior to that date.
In that event, the bank would be
permitted to apply for approval to
continue the activity. (See
§ 362.4(c)(1)(iii) of the proposal.) The
only comment the FDIC received which
was directed to this provision requested
that the FDIC give undercapitalized
banks more time to cease otherwise

impermissible activities by either
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simply establishing a longer time period
under the final regulation or by deciding
each situation on a case-by-case basis.
After considering this comment, the
FDIC has decided to amend this
provision somewhat in order to make it
more consistent with other divestiture
provisions of part 362 and to provide
the FDIC and insured state banks
additional flexibility. Accordingly,
under the final regulation, the
impermissible activity must cease as
soon as practicable but in no event later
than six months after the effective date
of this section unless an extension is
granted for good cause. The regulation
provides that in no event may any
extension exceed one year from the
effective date of the regulation. In
addition, the final regulation
specifically addresses the situation in
which an undercapitalized bank has a
subsidiary which has impermissible
equity investments in real estate. Such
banks are required to divest the
subsidiary, or the real estate
investments owned by the subsidiary, as
soon as practicable but in no event later
than December 19, 1996. This
divestiture date is consistent with the
treatment accorded real estate
investment throughout part 362.

Under the proposal, any insured state
bank which has filed an application
mg;xrzs(:t{lng consent to directly or
indirectly continue any activity that is
not permissible for a national bank or its
subsidiary may continue to engage in
the ongoing activity while the bank’s
application is pending. In no case,
however, may the activity continue for
more than six months after the effective
date of the regulation unless the FDIC
grants an extension of time or the bank’s
application is granted. (See
362.4(c)(1)(v) of the proposal.)

One comment :Xproved of the six
month time period. Two comments
noted and objected to the fact that the
FDIC had not imposed any time
constraints on itself for processing
applications. One comment noted that if
the FDIC is unwilling to impose a
maximum processing time on itself, the
agency should provide that any
application which is not denied prior to
the expiration of a certain time period
should be treated as approved. Both
alternatives have been rejected by the

FDIC.

" The FDIC does not believe that it is in
the best interests of the deposit
insurance funds to establish a maximum
processing time for applications or to
consider nonaction to constitute
approval. Nor would such an approval
by default be consistent with section 24
of the FDI Act which, as stated
previously, requires that the FDIC make

-denial o

an affirmative finding with respect to
each activity. Moreover, imposing a
maximum processing time would limit
the FDIC’s ability to fully consider
particularly complex applications. The
FDIC is sensitive to the needs of insured
state banks to have applications
resolved in as timely a fashion as
possible and the FDIC intends to
dispose of all applications as
expeditiously as possible. It is also the
FDIC’s intention to grant extensions if
the FDIC is unable to resolve
glll)plications prior to the expiration of

e six month time period which is
provided for under the regulation. In
responss to another comment which
suggested that the final regulation set a
time by which applications for consent
to continue ongoing activities must be
filed with the regional office, the final
regulation has been amended to require
that applications for request to continue
an activity which was ongoing as of
December 19, 1992 should be filed with
the appropriate FDIC regional office
within 60 days after the effective date of
the regulation.

In response to comments which noted
that the application process is onerous,
the final regulation has been modified
by adding a paragraph which allows a
bank to satisfy its application
requirement by filing a copy with the
FDIC of an application filed with
another agency regarding the particular
activity. Section 362.4(d}{1){vi) of the
final regulation states that (unless the
FDIC requests additional information) if
an insured state bank has sought the
approval of another federal or state
regulatory authority to directly or
indirectly engage in an activity for
which consent is required under part
362, the a;:flication filing requirements
of § 362.4(d) may be satisfied by

-submitting to the FDIC a copy of the

request as filed with the other agency
provided that the application contains
all of the information that is otherwise
required to be filed with the FDIC,
addition, one comment requested
that the final regulation establish a
formal a?peals process in the case of a
an application. This request
was considered unnecessary as
§303.6(e) of the FDIC's rules and
regulations (12 CFR 303.6(e)) already
establishes procedures for
reconsideration of the denial of any
application. Lastly, several comments _
requested that the FDIC publish its
decisions on applications filed pursuant
to § 362.4(d). Although the FDIC is not
undertaking to routinely make publicly
available applications filed under gan
362 and the agency’s dispaosition o
those applications, any publicly
available portions of applications as

well as final orders entered under part
362 will be made available upon request
in accordance with the Freedom of
Information Act and part 309 of the
FDIC’s regulations (12 CFR part 309). If
the volume of requests received by the
FDIC warrants it, the agency will
reconsider this decision.

Application for Consent to Directly or
Indirectly Engage for the First Time in
an Impermissible Activity

Afplications under § 362.4(d) of the
final regulation for consent to directly or
indirectly engage in an otherwise
impermissible activity are to be filed
v\nSx the FDIC regional director
(supervision) for the FDIC region in
which the insured state bank’s principal
office is located. The proposed
regulation indicated that an application
for consent to directly engage in an
activity should contain the following
information: (1) A brief description of
the proposed activity, the manner in
which it will be conducted, and the
expected volume or level of the activity;
(2} a copy, if any, of the bank'’s .
feasibility study, financial projections
and/or proposed business plan
regarding the conduct of the activity; (3)
a citation of the state statutory or
regulatory authority for the conduct of
the activity; (4) a copy of the order from
the appropriate regulatory authority
granting approval for the bank to
conduct the activity if such approval is
necessary and has already been ted;
(5) a copy of a resolution by the m's
board of directors or trustees
authorizing the filing of the application;
(6) a brief description of the bank’s
policy and practice with regard to any
anticipated involvement in the activity
by & director, executive officer or
principal shareholder of the bank or any
related interest of such person; (7) a
description of the bank’s expertige in
the activity to be undertaken; and (8)
such other information as requested by
the FDIC. None of the comments raised
any specific objections to this aspsct of
the proposal and it is therefore being
adopted in final without change.

Tﬁe proposal indicated that
applications for consent to conduct an
otherwise impermissible activity
through a majority-owned subsidiary
must contain the above information plus
the following: (1) The amount of the
bank’s proposed equity investment in,
and expected extensions of credit to, the
subsidiary; (2) the bank’s investment in,
and extensions-of credit to, other
subsidiaries conducting the same type
of activity, and (3) the bank’s applicable
capital ratio as of the date of the
application exclusive of the bank’s
investment in the subsidiary.
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The final regulation deletes the
requirement that the bank submit its
capital ratio exclusive of the bank’s
investment in the subsidiary. This item
has been dsleted as the final regulation
no longer contains an automatic
requirement that a bank’s investment in
its subsidiary is to be deducted from the
bank'’s capital.

Under the regulation as adopted in
final, if an insured state bank has
previously obtained the FDIC’s consent
for a subsidiary to engage as principal
in a particular activity, subsequent
requests for consent for another
subsidiary to engage as principal in the
same activity need not contain as much
information as the original request. The
following information is required to be
filed in the subsequent requests: (1} A
brief description of the proposed
activity along with an indication of the
expected volume or level of the activity;
{2} the amount of the bank’s proposed
investment in the subsidiary; and (3) the
bank’s investment in other subsidiaries
conducting the same type of activity.
This request for information is the same
as was contained in the proposal with
the exception that information
concerning the bank’s applicab® capital
ratios exclusive of the bank's investment
in the subsidiary has been dropped for
the reason noted above,

Application for Consent to Continue an
Ongoing Activity

Under the final regulation insured
state banks that wish to continue to
directly engage in an ongoing activity
that is otherwise impermissible must
file an application with the FDIC which
contains the following information: (1)
A brief description of the activity and
the manner in which it is presently
being conducted along with an
indication of the present and expected
level of the activity; (2) a copy of the
bank’s management or business plan, if
any, concerning the conduct of the
activity; (3) a brief description of the
bank’s policy and practice regarding the
involvement of directors, executive
officers or principal shareholders, or
any related interest of such persons, in
the activity; (4) a summary of
management’s expertise to conduct thie
activity; (5) a citation of the state
statutory or regulatory authority for the
conduct of the activity; and (8) such
other information as requested by the
FDIC. This information is the same that
was proposed to be submitted under the
regulation as published for comment
with the exception that the proposed
regulation also required a bank to
indicate how the current conduct of the
activity differed from standard
conditions set out in the proposal. That

itemn has been dropped from the -
regulation as the final regulation no
longer contains any *‘standard
conditions” that will automatically be
imposed in connection with an approval
unless otherwise waived.

Under the final regulation
applications for consent to continue to
engage as principal through a subsidiary
in an ongoing activity that is not
permissible for a subsidiary of a
national bank must contain: (1) A
statement of the amount of the bank’s
investment in, and extensions of credit
to, the subsidiary; (2} the aggregate
amount of the bank’s investment in all
of the bank’s subsidiaries that are
engaged in the same activity; and (3} all
of the information required to be
submitted under § 362.4(d)(4)(ii). This
portion of the final regulation is _
unchanged from the proposal with the
exception that once again the reference
to the bank's applicable capital ratio
exclusive of the bank’s investment in
the subsidiary has been deleted.

Phase-out of Activities for Which
Consent to Continue Has Been Denied

Section 362.4(c)(3)(i) of the proposal
rovided that insured state banks which
ave been denied consent to continue

an ongoing activity must cease the
activity as soon as practical, but in no
event later than one year from the denial
unless the FDIC sets a different time
period. The proposal specifically
indicated that the continved conduct of
the activity during the divestiture
period could be conditioned or
restricted. This provision was included
inasmuch as the primary reason for

.denial would be a finding that the

activity presented a significant risk to
the fund and thus it would be -
appropriate for the FDIC to take steps to
ensure the safety of the deposit
insurance funds while the activities
were winding down.

Section 362.4(c)(3)(ii} of the proposal

. provided that if an insured state bank is

denied consent to continue an ongoing
activity through a subsidiary, the bank
would be required to divest its equity
interest in the subsidiary as quickly as
prudently possible, but in no event later
than December 19, 1996. In such event,
the bank would be directed to submit a
divestiture plan in accordance with the
provisions of this part. Section
362.4(c)(3)(ii) as proposed was
consistent with the statutory provisions
contained in section 24(c) of the FDI Act
which allow for a five year divestiture
period for impermissible equity
investments. Again, the proposal
specifically indicated that the FDIC
could condition or restrict the

continued conduct of the activity during
the divestiture period.

Section 362.4(c)(3)(ii) of the proposal
also provided that an insured state bank
could choose not to divest the
subsidiary but rather to discontinue the
impermissible activity. In that event, the
activity would have to be discontinued
as soon as practical but in no event later
than one year from the date of denial.

If the bank elected to discontinue the
impermissible activity, the bank would
have to file a notice with the
appropriate regional office to that effect
no later than 60 days after the bank was
informed that its request for consent to
continue the activity was denied.

- Comment was requested on particular
problems and concerns the timing of
divestiture presented for banks which
own subsidiaries that invest in real
estate if an application to continue the
activities of that subsidiary is denied.

Of the nine comments received
regarding this section, three noted that
the proposal allows a bank which is
directly engaged in impermissible real
estate equity investment activities up to
December 19, 1996 to divest the real

. estate, however, if a bank decides to

retain its subsidiary which engages in
equity investments in real estate, those
investments must be divested within

-one year. According to the comments,

this disparity is unfair and a similar

. amount of time should be accorded the

divestiture regardless of whether at the
bank or the subsidiary level. Three
comments indicated that the final
regulation should clarify that the FDIC
can extend the divestiture period for
more than one year. According to these
comments, the proposal as drafted could
be read to allow for a shortening of the
timeframe but not an extension of time.
Four comments requested that the final
regulation clarify the extent to which, if
any, that a bank may continue to invest
in or make additional advances to its
real estate development subsidiary
during the divestiture period if
permission to retain that subsidiary is
denied. Two comments noted that short
divestiture periods could result in banks
disposing of real estate at *‘fire sale”
prices. Six comments suggested that the
final regulation should allow a bank a
longer time peried in which to divest

‘real estate held by the bank’s majority-

owned subsidiary. Three of the six
noted that a national bank is allowed up
to 10 years to divest its other real estate
owned (ORE). One comment suggested
that the final regulation should simply
follow state laws regarding disposition

- of ORE. In that vein, one comment

pointed out that section 24 of the FDI
Act does not set a maximum time period
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in which impermissible activities of a
subsidiary must be terminated.

In response to these comments a
statement has been added to both
§ 362.4(d)(5) (i) and (ii) as renumbered
and adopted in final which provides
that the FDIC may, in its sole discretion,
establish a deadline for divestiture in
excess of one year. This change adds
flexibility to the final regulation by
allowing for exceptions to be made on
a case-by-case basis when structuring
appropriate periods over which a bank
and/or its majority-owned subsidiary
must cease an impermissible activity.
Additionally, under the final regulation,
if a bank is denied permission to
continue to make impermissible
investments in real estate through a
majority-owned subsidiary and the bank
elects to divest the investments rather
than to divest the subsidiary, the period
of divestiture may extend to December
19, 1996.

Finally, § 362.4(d)(5)(ii) has been
amended to specifically indicate that
the FDIC may condition or restrict the
conduct of any impermissible activity
by a subsidiary during the phase out
period. This language serves several
purposes: It is consistent with the
language found in § 362.4(d)(5){i); it is
consistent with the FDIC's obligation to
ensure the safety of the deposit
insurance funds; and it allows the FDIC
to deal with circumstances such as
additional investments in real estate
projects during the divestiture period.
The FDIC recognizes that additional
investments in or advances to real estate
projects during the divestiture period
may be appropriate, and perhaps even
necessary, for maintenance or other
expenses reasonably designed to
enhance marketability of the property,
including completion of construction
projects. The FDIC expects banks to
include such cost estimates in their
divestiture plans submitted to the FDIC.
Whether or not such expenditures will
be permitted depends upon all of the
facts and circumstances but at a
minimum the FDIC will need to .
conclude that the expenditures are
consistent with the bank’s obligation to
make divestiture and that additional
investments and/or advances will not
jeopardize bank safety or soundness.
The suggestion that the divestiture plan
be extended to up to ten years for real
estate activities was considered, but
rejected. It was felt that the established
deadline for divestiture of such
investments should be consistent with
provisions regarding divestiture of
impermissible equity investments.
Banks should note that December 19,
1996 is the latest acceptable date for
divestiture and that the established

divestiture pericd may expire prior to
December 19, 1996 if it is believed that

. the real estate may prudently be

divested in a shorter time period.

Conditions

The proposed regulation provided
that any consent to conduct an
otherwise prohibited activity would be
subject to certain standard conditions
unless specifically waived by the
approving FDIC official. Those standard
conditions were as follows.

If the approval involved conduct of an
activity in a subsidiary of an insured
state bank, approval would be
conditioned upon: (1) The subsidiary
meeting all of the criteria necessary for
a bona fide subsidiary, and (2) the
insured state bank being adequately
capitalized exclusive of the bank’s
investment in the subsidiary. The
proposal indicated that a bank which
did not meet the adequate capital test -
after taking the capital deduction into
consideration may, in the FDIC’s
discretion, be allowed to continue the
conduct of otherwise impermissible
activities through its subsidiary
grovided that the bank was expected to

¢ adequately capitalized no later than
three years from the approval taking the
capital deduction into account.
Likewise, the proposal indicated that
the FDIC coulg in its discretion approve
an application for a subsidiary to
continue its ongoing activities despite
the fact that the subsidiary did not meet
the definition of a bona fide subsidiary
provided that the subsidiary was
expected to-qualify as a bona fide
subsidiary no later than six months from
the tigproval of the apFIication.

If the approval involved the direct
conduct of an otherwise impermissible
activity, it would be condition upon: (1)
The activity being conducted in a
division of the bank which meets all of
the criteria for a department, and (2) the
bank being adequately capitalized
exclusive of the bank’s investment in
the division. Again, the proposal
indicated that the FDIC could in its
discretion permit the continuation of an
ongoing activity even if the bank would
not be adequately capitalized after
taking the capital deduction into
account provided that the bank was
expected to meet that standard within
three years. Similarly, the proposal
indicated that the FDIC may in its
discretion allow a bank to continue an
ongoing activity in a division that does
not meet the criteria for a department if
the necessary adjustments to make the
division a department are made within
six months from the approval.

The preamble accompanying the
proposed regulation indicated that the

above described conditions should be
considered standard conditions and that
exceptions would only be granted if the
applicant could demonstrate that other
features of the bank’s proposal would
provide a similar degree of protection
for the insured bank.

With few exceptions, the comments
which addressed the standard
conditions as set out in the proposal
objected to the conditions being
automatically imposed by way of the
regulation. According to these
comments, the conditions should only
be imposed, if at all, on a case-by-case
basis. Among these comments were nine
which objected to the capital deduction
as being unnecessary. One of these
comments objected to the deduction on
the basis that it goes beyond the FDIC's
authority under section 24 of the FDI
Act and another indicated that forcing a
bank to deduct its investment in its
subsidiary from the bank’s capital will
simply provide the bank with an
incentive to thinly capitalize the
subsidiary. Four comments indicated
that the FDIC should not impose the
requirement that the bank’s subsidiary
meet the definition of a bona fide
subsidiary unless the FDIC can
demonstrate that thers is a clear and
unusual risk posed to the bank by the
subsidiary. These comments had the
same objection to requiring in-house
activities to be conducted in a
department. Requiring a department
would not make any business sense,
according to these comments, unless the
business to be conducted by the
department represents a significant line
of business for the bank. In addition, the
department requirement will impose
added expenses and limit a bank’s
flexibility in conducting business. The
comments which focused on the
department requirement also indicated
that as state statutes are unlikely to
require that the assets and liabilities of
a department are to be separate from the
remainder of the bank’s assets and
liabilities, imposing a department
requirement in connection with in-
house activities will force activities into
subsidiaries. Lastly, one comment
expressed the opinion that requiring the
bank’s subsidiary to be a bona fide
subsidiary anytime the subsidiary
conducts activities beyond those
authorized to subsidiaries of a national
bank will kill the dual banking system.

After carefully considering 519
comments, the Board of Directors has
decided to adopt a case-by-case
approach in determining whether to
impose any conditions on approvals.
Section 362.4(f) of the final regulation
specifically indicates that approvals
granted pursuant to § 362.4(d) of the
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final regulation may be made subject to
any conditions or restrictions found by
the FDIC to be necessary to protact the
bank and/or the deposit insurance funds
from risk, to prevent unsafe or unsound
banking practices, and/or to ensure that
the activity is consistent with the
purposes of federal deposit insurancs.
The FDIC will thus consider in the
context of each individual application
whether it is appropriate, for example,
to limit the investment a bank may
make in its subsidiary or to impose
structursl restrictions such as the need
for the bank’s subsidiary to be a bona
fide subsidiary.

Likewise, whether or not to require a
bank to hold additional capital if its
application is to be approved will be
handled on a case-by-case basis. In that
regard, insured state banks should note
that section 18 of the FDI Act as
amended by FDICIA (12 U.S.C. 1828)
specifically directs the FDIC to take
“nontraditional’’ activities of banks and
their subsidiaries into account for the
purposes of risk-based capital. Insured
state banks should note that soms
securities activities that are subject to
§ 337.4 of the FDIC's regulations are
required to be conducted in a bona fide
subsidiary and that the bank’s -

" investment in such a subsidiary is
deducted from the bank'’s capital.
Insured state banks should note
that § 362.4(f) of the final regulation
requires grandfathered insurance
underwriting activities to be conducted
in a bona fide subsidiary or a
department (see discussion below). The
Board of Directors has already
determined that it is appropriate in the
case of certain insurance and securities .
activities to impose the bona fide
subsidiary and department requirements
as well as to take the bank’s investment
in its insurance or securities subsidiary
(or department) into consideration in’
determining whether the activities may
proceed. :

Disclosures

Section 362.4(f) of the proposed
regulation prohibited any insured state
bank from directly or indirectly
engaging in activities that are not
permissible for a national bank or a
subsidiary of a national bank unless the
subsidiary or the department provided
persons doing or sbout to do business
with the subsidiary or department
written disclosure that the products,
goods or services offered by the
subsidiary or department are not
insured by the FDIC, are not guaranteed
by the bank, and that only the assets of
the department or the subsidiary (as the
casa may be) are available to satisfy the
obligations of, or any contractual claims

arising in connection with, the
operation of the subsidiary or
department. The proposal specifically
indicated that the disclesures could be
tailored to fit the particular
circumstances, that the disclosures must
be signed by the customer
acknowledging receipt, and that -
disclosures must cccur prior to the time
any contractual obligation to purchase
any product, good or service arises. The

roposal also indicated that should state

aw or regulation impose substantially
similar disclosure requirements,
compliance with the state requirements
will constitute compliance with the
disclosure requirements imposed under
this section.

The disclosure requirements as
proposed applied whether or not the
subsidiary of the bank was required to
be a bona fide subsidiary and also
applied whether or not the regulation
provided an exception under which the
requirement for prior consent from the
FDIC for the bank to directly or
indirectly eéngage in the particular
activity had been waived. Lastly, any
other disclosure provision specifically
applicable to a set of circumstances
under the regulation would take
precedence over § 362.4(f), e.g. insured
state banks whose savings bank life
insurance activities are excepted from
the regulation would be covered by the
disclosure provisions found in
§ 362.3(b)(3) rather than those set out in
proposed § 362.4(f).

Comment was requested on the need
for disclosure; whether disclosure
should only be required in instances in
which customers are likely to be
confused as to whether the product or
service is insured by the FDIC; whether
advertisements, promotions or
solicitations should include similar
disclosures; and whether
advertisements, etc. “stuffed” in bank
customer account statements should be
required to contain disclosures.

The FDIC received twenty-five
comments on the proposed disclosure
provision. Seven comments approved of
the disclosure paragraph as written; six
comments thought that the disclosures
did not need to be so comprehensive;
three comments indicated that it was
not necessary to obtain a signature on
the disclosures; four comments
requested that the regulation give banks
the flexibility of tailoring the
disclosures to fit the particular
circumstances; four comments
expressed the opinion that disclosures
should only be required when thers is
a likelihood of confusing the particular
groduct or service with an insured

eposit; and one comment indicated

that “stuffers” and other advertisements
should contain the disclosures.

The disclosure paragraph of the final
regulation has been amended somewhat
in response to the comments. In
addition, it has been redesignated as
paragraph {e). Under the final
regulation, the disclosures do not need
to be signed by the customers and only
those banks which are required to file
an application pursuant to § 362.4(d) of
the final regulation and which receive
approval to engage in an otherwise
impermissible activity will be required
to make disclosure. Even then, such
banks are not automatically required to
put language in their disclosure
regarding which assets of the bank are
available to satisfy the obligations of, or
any contractual claims arising in
connection with, the conduct of the
approved activity, Thus, if the FDIC
approves the direct conduct by an
insured state bank of a particular
activity and the activity is not required
by the FDIC to be housed in a
department of the bank, the disclosure
does not need to indicate what asssets of
the bank are available to satisfy any
claims arising in connection with that
activity. That particular disclosure may
be required, however, if approval of the
application is granted on the condition
that the activity be housed in a
department.

Language has been added to the final
regulation clarifying that the disclosures
must be prominent and must be clearly
labeled “customer disclosure”. In
addition, the final regulation requires
that any communications from the bank
to its customers which contain
advertisements, promotions, or
solicitations regarding the activities of
the bank or any of its subsidiaries (e.g.,
statement stuffers) must contain the
disclosures if those activities required
approval pursuant to § 362.4(d) of the
regulation. Finally, the final regulation
allows for the waiver of the requirement
to disclose that a particular product or
service is not an insured deposit if it is
determined by the FDIC that the
likelihood of a customer confusing the
product, good, or service with an
insured deposit is minimal. Although
the final regulation does not expressly
require disclosures in the case of joint
advertisements, the FDIC may-
determine on a case-by-case basis that
such disclosures are necessary in which
case the approval granted pursuant to
§ 362.4(d) will be expressly conditioned
in that manner based upon § 362.4(f) of
the final regulation which allows the
FDIC to impose conditions as
appropriate.
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Transaction Restrictions

Section 362.4(e) of the proposed rule
set forth restrictions on transactions
between a bank and its departments
and/or bona fide subsidiaries. The
proposed restrictions were designed:

(1) To prevent an insured state bank
from engaging in any transactions
(including extensions of credit) with
any of its bona fide subsidiaries on
terms or under circumstances that are
less favorable than those for comparable
transactions with or involving
companies that are not subsidiaries of
the bank nor which are otherwise
affiliated with the bank;

(2) To prevent an insured state bank
from purchasing as fiduciary any asset
or product from any of its bona fide
subsidiaries, or obtaining as fiduciary -
any service from any of its bona fide
subsidiaries, unless certain specified

requirements were met;

%3) To prevent an insured state bank
from entering into any contract with any
of its bona fide subsidiaries that would
violate any law or regulation, result in
the breach of a fiduciary duty or
adversely affect or misrepresent the
bank’s safety or soundness in any ;

{4) To prevent an insured state ban.{
from makmg extensions of credit to any
ons of its bona fide subsidiaries in
excess of ten percent of the bank’s tier
one capital; and

{5) To prevent an insured state bank
from making extensions of credit in the
aggregate to its bona fide subsidiaries in
excess of twenty percent of the bank’s
tier one capital.

The preamble accompanying the
proposed regulation stated that the
transaction restrictions would close
existing gaps in the regulation of
insured state banks in that sections 23A
and 23B of the Federal Reserve Act (12
U.S.C. 371c and 371c~1) do not
generally extend to subsidiaries of banks
since the term “affiliate” as used in that
statute does not generally include a
subsidiary of a bank. The preamble also
indicated that the proposed transaction
restrictions simply restated the common
law obligation of fiduciaries to refrain
from self-dealing and were consistent
with the prohibition against banks
entering into adverse or illegal contracts
which is found at section 30 of the FDI
Act (12 U.S.C, 1831g).

Comments were requested on: (1) The
need for the proposeg restrictions, (2)
what problems, if any, would be posed
by the adoption of the proposed
restrictions as worded, and (3) whether
any additional restrictions should be

adopted. Twelve comments addressed .

the proposed restrictions. The
comments which addressed this area of

the proposal objected to the provision as
drafted%ecause it was more complex
and restrictive than necessary in order
to grotect the deposit insurance funds
and to implement the statute. In
addition, these comments indicated that
there are other statutes and regulations
which address the safety and soundness
concerns which the transaction
restrictions were designed to address.

. Thus, there is, according to these

comments, no need to include the
restrictions in the regulation. Several
comments also objected to the provision
on the grounds that the proposed
transaction restrictions were not based
upon any specific provision in section
24 of the FDI Act. None of the
comments which were received )
suggested any additional restrictions
that should be placed on transactions
between state banks and their bona fide
subsidiaries.

After carefully reviewing the
comments, the Board of Directors has
decided to drop the transaction
restrictions from the final regulation and
to adopt in its stead a case-by-case
approach to the imposition of such
restrictions. Any such restrictions, if
necessary, will be imposed, if at all, in
connection with individual
applications. Insured state banks can

- expect that one or more of the

restrictions will be imposed upon a
finding by the FDIC that one or more of
the transaction restrictions is necessary
to prevent any adverse effect on the
safety and soundness of a particular
institution, is necessary to prevent a
breach of the institution’s fiduciary
obligations, or is necessary to prevent
any transaction that may pose a risk to
the deposit insurance funds.

Conditions and Restrictions Applicable
to Banks and Their Subsidiaries That
Engage in Excepted Insurance
Underwriting Activities

Under the proposal, an insured state
bank was prohibited from directly or
indirectly through a subsidiary
underwriting insurance pursuant to the
exceptions contained in § 362.3(b)(7) or
§362.4(b)(2) of part 362 unless the
following conditions and restrictions
were met: (1) Any insurance
underwriting conducted directly by the
bank must be done through a division
of the bank that meets the definition of
department; (2) any subsidiary that
underwrites insurance must mest the
definition of a bona fide subsidiary; and .

. {3) the disclosure requirements of

§ 362.3(b)(3) and/or § 362.4(b)(1) must
be met. The proposal specifically
provided that any bank or subsidiary of
a bank that is underwriting insurance as
of the effective date of the regulation

may continue to do so despite the
adoption of the final regulation
Erovided that the department and/or
ona fide subsidiary requirement are
met within one year from the effective
date of the final regulation. The
disclosure requirements must be met
immediately, however, in order for the

activities to continue.
The FDIC did not receive any

* comments on this provision. As the

underwriting of insurance can involve
material risks, the FDIC feels that it is
prudent to separate those risks from the -
insured state bank. Therefors, the
restrictions, as proposed, will become a
part of the final regulation.

The FDIC did receive one comment in
response to the request for comment on
the impact of section 24 of the FDI Act
on the investment portfolios of
subsidiaries of insured state banks
whose insurance underwriting activities
are excepted by part 362 and section 24,
The comment indicated that the FDIC
should not consider the investment
activities of such subsidiaries to be a
separate and distinct activity from that
of insurance underwriting. If the FDIC
were to do so, then consent would have
to be given for every investment the
subsidiary might make which would not
be permissible for a national bank. After
considering this comment, the FDIC has
decided to adopt the posture in the case
of grandfathered insurance underwriting
subsidiaries that the investment
activities of such subsidiaries are not
activities which are separate and apart
from the business of insurance
underwriting.

Delegation of Authority

Last, the delegations under part 362
are being amended to provide that the
Executive Director, Supervision and
Resolutions, has the authority to act on
notices and applications under part 362
in addition to the Director, Division of
Supervision, and the Director’s
designee.

Waiver of Delayed Effective Date
The final amendment is effective

- immediately upon publication in the .

Federal Register. The requirement
under the Administrative Procedure Act
(5 U.S.C. 553) to publish a substantive
rule not less than 30 days prior to its
effective date is being waived pursuant
to the authority of section 553(d){1)
which allows such waiver in the case of
a substantive rule which relieves a
" restriction.
Regulatory Flexibility Analysis

The Board of Directors has concluded

after reviewing the final regulation that
the regulation will not impose a
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significant economic hardship on small
institutions. The final regulation does
not necessitate the development of
sophisticated recordkeeping or reporting
systems by small institutions nor will
small institutions need to seek out the
expertise.of specialized accountants,
lawyers, or managers in order to comply
with the regulation. The Board of
Directors therefore hereby certifies
pursuant to section 605 of the
Regulatory Flexibility Act (5 U.S.C. 605)
that the final regulation will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

List of Subjects in 12 CFR Part 362
Administrative practice and
procedure, Authority delegations
(Government agencies), Bank depaosit
insurance, Banks, banking, Insured
depository institutions, Investments.
consideration of the foregoing, the
FDIC hereby amends chapter I1I, title 12
of the Code of Federal Regulations by
amending part 362 as follows:

PART 362—ACTIVITIES AND
"~ INVESTMENTS OF INSURED STATE
BANKS

1. The authority citation for part 362
continues to read as follows:

Authority: 12 U.S.C. 1816, 1818, 1819
{Tenth), 1831a. :

§362.1 [Amended]

2. Section 362.1 is amended by
adding ‘“‘and their subsidiaries” at the
end of the first sentence and by adding
*or their subsidiaries” after the words
‘“undertaken by insured state banks” in
the second sentence. ‘

"~ 3. Section 362.2 is amended by
revising the introductory text;
redesignating paragraphs (a) through (c},
(d) through (h), (i), and (j) through (p)

as paragraphs {e) through (g), (i) through
(m), (o), and (r) through (x),
respectively; amending newly
designated paragraph (x) by removing
the final two sentences and adding *“and
§362.4(c)(2)(i)"” after '§ 362.3(b)(7)"

where it appears in the second sentence; -

and adding new paragraphs (a) through
(d), (b), (n), (p). and (g) to read as
follows: .

§362.2 Definitions.
For the purposes of this part, the
following definitions apply:
(a) Activity refers to the authorized
.conduct of business by an insured state
bank. Activity as used in connection
with the direct conduct of business by
an insured state bank includes acquiring
or retaining any investment other than
an equity investment. Activity as used in

connection with the conduct of business
by a subsidiary of an insured state bank
includes acquiring or retaining any
investment.

(b) The phrase activity permissible for
a national bank shall be understood to
refer to any activity authorized for
national banks under the National Bank
Act (12 U.S.C. 21 et seq.) or any other
statute. Activities expressly authorized
by statute or recognized as permissible
in regulations, official circulars or
bulletins issued by the Office of the
Comptroller of the Currency or in any
order or interpretation issued in writing
by the Office of the Comptroller of the:
Currency will be accepted as
permissible for state banks.

(c) An activity is considered to be
conducted as principal if it is conducted
other than as agent for a customer, is
conducted other than in a brokerage,
custodial, advisory or administrative
capacity, or is conducted other than as
trustee. :

(d) Bona fide subsidiary means a
subsidiary of an insured state bank that
at a minimum:

(1) Is adequately capitalized;

(2) Is physically separate and distinct
in its operations g‘om the operations of
the bank, however, this requirement
shall not be construed to prohibit the
bank and its subsidiary from sharing the
same facility provided that the area in
which the subsidiary conducts business

" with the public is clearly distinct from

the area in which customers of the bank
conduct business with the bank;

(3) Maintains separate accounting and
other corporate records;

(4) Observes separate formalities such
as separate board of directors’ meetings;

(5) Maintains separate employees who
are compensated by the subsidiary,
however, this requirement shall not be
construed to prohibit the use by the
subsidiary of bank employees to

perform functions which do not directly .

involve customer contact such as
accounting, data processing and
recordkeeping, so long as the bank and
the subsidiary contract for such services
on terms and conditions comparable to
those agreed to by independent entities;

{6) Has no less than a majority of its
executive officers who are neither
executive officers nor directors of the
bank; -

(7) Has as a majority of its board of
directors persons who are neither
directors nor executive officers of the
bank; and ' o

(8) Conducts businiess pursuant to
independent policies and procedures -
designed to inform customers and
prospective customers of the subsidiary

that the subsidiary is a separate
organization from the bank.

L ® * L] L]

(h) Department means a division of an
insured state bank that:

(1) Is physically distinct from the
remainder of the bank;

(2) Maintains separate accounting and
other records;

(3) Has assets, liabilities, obligations

- and expenses that are separate and

distinct from those of the remainder of
the bank; and

(4) As a matter of state statute, the
obligations, liabilities and expenses of
which can only be satisfied with the

assets of the division.
L 4 n ] * ]

(n} Executive officer, director,
principal shareholder, related interest,
and extension of credit shall have the
same meaning as is relevant for the

-purpose of section 22(h) of the Federal

Reserve Act {12 U.S.C. 375) and §337.3
of this chapter. '
» L] L ] L] L 4

(p) Investment in a department by an
insured state bank means any transfer of
funds by an insured state bank to one
of its departments which is represented
on the department’s accounts and
records as an accounts payable, a
liability, or equity of the department
except that transfers of funds to the
department in payment of services
rendered by that department shall not
be considered an investment in the
department.

q) Investment in a subsidiary by an
insured state bank shall mean the total
of'any equity investment in a subsidiary
by an insured state bank, any debt
issued by the subsidiary that is held by
the insured state bank, and any
extensions of credit from the insured
state bank to the subsidiary.

n » * » *

§§362.4 and 362.5 [Redesignated as 362.5
and 362.6 Respectively and Amended]

4. Part 362 is amended by
redesignating §§ 362.4 and 362.5 as
§§362.5 and 362.6 respectively; newly
designated § 362.6 is amended by

- removing everything after “is delegated

to the” and adding *“Executive Director,
Supervision and Resolutions, and where
confirmed in writing by the Executive
Director, to the Director, Division of -

" Supervision or the Director’s designee.”;

by removing the comma after
*'§362.3(c)(2)” and adding in lieu
thereof a semicolon; removing “, and”
where it appears after *'§ 362.3(d)"” and
adding a semicolon; and adding after
*§362.3(b)(7)(ii)" the words *'; and the
authority to approve or deny requests
for consent pursuant to § 362.4(d) as
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well as to take any other action
authorized by §362.4(d}"".

5. Part 362 is amended by adding a
new § 362.4 to read as follows:

§362.4 Activities of insured state banks
and thelr subsidiaries.

{a) General prohibitions. (1} Except as
otherwise provided in this part, after
December 19, 1992, an insured state
bank may not directly engage as
principal in any activity that is not
permissible for a national benk, and a
majority-owned subsidiary of an insured
state bank may not engage as prineipal
in any activity that is not permissible for
a subsidiary of a national bank, unless
the bank meets and contimues to meet
the applicable minimunr capital
standards prescribed by the appropriate
federal banking agency and the FDIC
dsetermines that the conduct of the
activity by the bank and/or its majority-
owned subsidiary will not pose a
significant risk to the affected deposit
insurance fund. Applications for
consent to directly, or indirectly
through a majority-owned subsidiary,
engage as principal in activities that are
not permissible for a national bank or a
subsidiary of a national bank should be
filed in accordance with §362.4(d). An
insured state bank must file an
application for each subsidiary
regardless of whether the bank
previously obtained consent for a
subsidiary to engage as principal in the
same activity. An insured state bank
that obtained the FDIC's consent
pursuant to § 333.3 of this chapter prior
to that section’s repeal to directly or
indirectly through a subsidiary engage *
as principal in an activity that was
otherwise impermissible under § 333.3
of this chapter and which is
impermissible under this part without
the FDIC'’s consent, does not need to
obtain the FDIC’s consent pursuant to
this part in order to continue the
activity.

(2) Except as otherwise provided in
this part, no insured state bank may
directly or indirectly through a
subsidiary, engage in insurance
underwriting except to the extent such
activities are. permissible for a national

ank. A
(b) Phase-out for banks that do not
meet capital standard. (1) Any insured
state bank which daes not meet the
applicable minimum capital
requirements set out in paragraph (a}{1)}
of this section and which as of
December 19, 1992, directly, or
indirectly through a subsidiary, engaged
as principal in any activity that is not
permissible for a national bank or a
subsidiary of a national bank, must
cease the impermissible activity as soon

as practicable but in no event later than
June 8, 1994, unless an extension is
granted by the FDIC for good cause.

(2) In no event shall any extension
granted pursuant to this paragraph
exceed one year from December 8, 1993.
If the insured state bank is expected to
meet the requisite capital level prior to
June 8, 1994, the bank may epply for
permission to continus the activity. An
insured state bank that does not meet
the requisite capital requirements, and
which has a majority-owned subsidiary
that has equity investments in real
estate which are not permissible for a
subsidiary of a national bank, must
divest the subsidiary or the equity

. investments in the real estate as soon as

practicable but in no event later than
December 19, 1996.

{c) Exceptions—(1) Savings bank life
insurance. Any insured state bank that
is located in Massachusetts, New York
or Connecticut that is otherwise
authorized to do so is not prohibited
from engaging in the underwriting of
s}t:vings bank life insurance provided
that:

(i) The FDIC does not alter its
determination made pursuant fo section
24(e)(2} of the FDI Act (12 U.S.C.
1831a(e}) that such activities do not
pose 4 significant risk to the insurance
fund of which the bank is a member;

(it) The insurance underwriting is
conducted through a division of the
bank that meets the definition of
“department’’ contained in § 362.2(h});
and

(iii) The bank discloses to purchasers
of life insurance policies, other
insurance products and annuities which
are offered to the public that the
policies, other insurance products and
annuities are not insured by the FDIC
and that only the assets of the insurance
department may be used to satisfy the
obligations of the insurance department.
The disclosure must be made prior to
the time of purchase of the insurance
policy, other insurance product, or
annuity; must be prominent; and must
be in & separate document clearly
labeled “‘consumer disclosure” if the
disclosure does not appear on the face
of the policy, other insurance product,
or annuity. The following or a similar
statement will satisfy the disclosure
obligation: ““This [insurance policy,
other insurance product, annuity] is not
a federally insured deposit and only the
assets of the benk’s insurance
department may legally be used to
satisfy any obligation of that
department.” If state lJaw or regulation
provides for substantially similar
disclosure requirements, compliance
with. the state imposed disclosure

requirements will satisfy the
requirements of this paragraph. .

2) Insurance underwriting. (i) A well-
capitalized insured state bank that was

. lawfully providing insurance as

principal on November 21, 1991 may
contintue to provide insurance as
principal in the state or states in which
the bank did so on November 21, 1991
so long as the insurance that is provided -
is of the same type which the bank
provided as of November 21, 1991 and
the insurance is only offered to
residents of that state, individuals
employed in that state, and any other
person to whom the bank provided
insuranee as principal without
interruption since such person resided
in, or was employed in, that state. In the
case of resident companies or
partnerships, the bank’s as principal
activities must be limited to providing
insurance to the company'’s or

-partnership’s employees residing in the

state arrd/or to providing insurance te
cover the company’s or partnership’s -
property located in the state.

(i1) Any insured state bank or any
subsidiary thereof that engaged in the
underwriting of insurance on or before
September 30, 1991 which was
reinsured in whole or in part by the
Federal Crop Insurance Corporation
may continue to de so.

(1ii) Any title insurance subsidiary of
an insured state bank described in
§ 362.3(b)(7)(iii) may continue to
provide title insurance provided that
none of the transactions described in
§ 362.3(b){4)(ii) (other than a charter
conversion) has occurred to the pareat
insured sfate bank since June 1, 1991.

(3) Activities that do not present a
significant risk. The FDIC has
determined that the following as
principal activities do not represent a
significant risk to the deposit insurance
funds and that the listed activities may
therefore be conducted by an insured
state bank or its majority-owned
subsidiary (as the case may be) without
first obtaining the FDIC’s prior consent
provided that the bank is otherwise
authorized to engage in the activity
under state law, the conduct of the
activity by the bank and/or its
subsidiary is otherwise permitted under
federal law and regulation, and the bank
meets and continues to meet the
applicable minimum capital standards
as prescribed by the appropriate federal
banking agency. The fact that prior
consent is not required by this part does
not preclude the FDIC from taking any
appropriate action within its authority
with respect to the activities if the facts
and circumstances warrant such action.

(i} Guarantee activities. An insured
state bank may:
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(A) Directly guarantee the obligations
of others as provided for in § 347.3(c)(1)
of this chapter; and .

(B) Directly offer customer-sponsored
credit card programs, and similar
arrangements, in which the insured
state bank undertakes to guarantee the
obligations of individuals who are its
retail banking deposit customers,
provided, however, that the bank must
establish the creditworthiness of the
individual before undertaking to
guarantee his/her obligations.

(ii) Activities that are closely related
to banking. An insured state bank may:

(A) Engage as principal in any activity
that is not permissible for a national
bank provided that the Federal Reserve
Board by regulation or order has found
the activity to be closely related to
banking for the purposes of section
4(c)(8) of the Bank Holding Company
Act (12 U.S.C. 1843(c)(8)), provided,
further however, That this exception
shall not be construed to permit the
bank to directly hold equity securities
that a national bank may not hold and
which are not otherwise permissible
investments for insured state banks
pursuant to § 362.3(b); and

'(B) Establish or acquire a majority-
owned subsidiary which solely engages
as principal in any activity that the
Federal Reserve Board by regulation or
order has found to be closely related to
banking for the purposes of section
4(c)(8) of the Bank Holding Company
Act.

(iii) Securities activities conducted
through a subsidiary of an insured
nonmember bank. An insured :
nonmember bank may conduct
securities activities through a subsidiary
of the bank in accordance with the
requirements and restrictions of § 337.4
of this chapter in lieu of any
requirement or restriction contained in
this part. '

(ivg Equity securities held by a
majority-owned subsidiary of an insured
state bank.— (A) Grandfathered
investments in common or preferred
stock and shares of investment
companies. Any insured state bank that
has received approval to invest in
common or preferred stock or shares of
an investment company pursuant to
§ 362.3(d) may conduct the approved -
investment activities through a majority-
owned subsidiary of the bank without
any additional approval from the FDIC
provided that any conditions or
restrictions imposed with regard to the
approval granted under § 362.3(d) are
met.

(B) Bank stock. An insured state bank
may indirectly through a majority-
owned subsidiary organized for such
purpose invest in up to ten percent of

the outstanding stock of another insured
bank,

(C) Stock of a corporation that
engages in activities permissible for a
bank service corporation. An insured
state bank may indirectly through a
majority-owned subsidiary organized for
such purpose invest in 50% or less of
the stock of a corporation which engages
solely in any activity that is permissible
for a bank service corporation. (The
term “‘bank service corporation’ shall
have the same meaning as is relevant for
the purposes of the Bank Service
Corporation Act (12 U.S.C. 1861 et
seq.).} This exception shall not be
construed to override any other
limitation imposed by this part as to the
amount of stock which may be held in
a subsidiary without obtaining the
FDIC’s consent.

(D) Stock of a corporation which
engages in activities which are not “as
principal”. An insured state bank may
indirectly through a majority-owned

" subsidiary invest in 50% or less of the

stock of a corporation which engages
solely in activities which are not
considered to be “as principal” as that
term is defined in § 362.2(c).

(v) Investments in adjustable rate and
money market preferred stock. An
insured state bank may invest up to 15
percent of the bank'’s total capital (as

. that term is defined by the appropriate

federal banking agency) in adjustable
rate preferred stock and money market
(auction rate) preferred stock.

(d) Application for consent to directly,
or indirectly through a majority-owned
subsidiary, engage as principal in an
activity that is not permissible for a
national bank.-—(‘.lf?‘iming and place of
filing application. All applications for
consent pursuant to paragraph (d) of
this section should be filed with the
regional director for the Division of
Supervision for the FDIC regional office
in which the insured state bank’s
principal office is located. Applications
for consent to continue an activity in
which an insured state bank and/or its
majority-owned subsidiary was engaged
as of December 19, 1992, must be filed
with the appropriate regional office no
later than February 7, 1994,

(2) Continuation of activity while
application is pending. Any insured
state bank which has filed an
application in accordance with
paragraph (d)(1) of this section
reguesting consent to directly or
indirectly continue any ongoing activity
may continue to engage in the activity
while the application is pending
provided, however, in no event may
such an insured state bank or its
subsidiary continue the activity for
more than six months from the receipt

of the application by the appropriate
FDIC regional office unless the FDIC
grants an extension or apptoval of the
application has been granted.

3) Copy of application filed with
another agency. Unless the FDIC
requests additional information, in a
case in which an insured state bank has
sought the approval of another federal
or state regulatory authority to directly
or indirectly engage in an activity for
which consent is required under this
part, the application filing requirements
of paragraph (d) of this section may be
satisfied by submitting to the FDIC a
copy of the request as filed with such

" other regulatory authority provided that

the request as filed with such authority
substantially satisfies all of the
information requirements of paragraph
(d) of this section.

(4) Form and content of
application.—(i) Form. Applications
filed pursuant to § 362.4(d) may be in
letter form.

{ii) Applications for consent to
directly engage as principal in activities
that are not permissible for a national
bank. Applications for consent to begin
for the first time to directly engage as
principal in any activity that is not
permissible for a national bank, as well
as applications for consent to continue
to conduct as principal an activity in
which a bank was engaged as of
December 19, 1992 which is not
permissible for a national bank, shall
contain the following:

(A) A brief description of the activity,
the manner in which it is or will be
conducted, and the present and
expected volume or level of the activity;

B) A copy, if any, of the bank’s
feasibility study, financial projections
and/or business plan regarding the
conduct of the activity;

(C) A citation to the state statutory or
regulatory authority for the conduct of
the activity; .

(D) A copy of the order or other

* document from the appropriate

regulatory authority granting approval
for the bank to conduct the activity if
such approval is necessary and has
already been granted;

(E) A copy of a resolution by the
bank’s board of directors or trustees
authorizing the filing of the application;

(F) A brief description of the bank’s
policy and practice with regard to any
present or anticipated involvement in

* the activity by a director, executive

officer or principal shareholder of the
bank or any related interest of such
erson; :
~ {G) A description of the bank’s
expertise in the activity; and
H) Such other information as
requested by the FDIC.,
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(iii) Applications for consent to
engage as principal through a majority-
owned subsidiary in activities that are
not permissible for a subsidiary of a
national bank. Applications for consent
to begin for the first time to conduct, as
principal, through a majority-owned
subsidiary activities that are not
permissible for a subsidiary of a
national bank, as well as applications
for consent for the bank’s majority-
owned subsidiary to continue to
conduct, as principal, activities in
which the bank’s subsidiary was
engaged as of December 19, 1992 that
are not permissible for a subsidiary of a
national bank, shall contain the
following information:

¢A) The information described in
para _[ggh {d)(4)(ii) of this section;

(B?r e amount of the bank’s existing
and proposed investment in the
subsidiary; and -

(C} The bank’s investrment in other
subsidiaries conducting the samse type
of activity.

(iv) If an insured state bank
previously obtained consent for a
majority-owned subsidiary to engage as
principal in a particular activity, any
subsequent request for consent for
another subsidiary of the bank to engage
as prineipal in the same activity may
omit the information deseribed in
paragraph (d){4)ii} of this section.

{5) Phase-out of activities for whick
consent to continae has been denied—
(i) Direct activity. I a request filed
pursuant to paragraph (d} of this section
for consent to continuve the direct
conduct of an activity is denied, the
bank must cease the activity as soen as
practicable but in no event later than
one year from the deniat unless the
FDIC specifically sets a different time
which may in the FDIC's sole discretion
be longer than one year. The FDIC may
condition or restrict the conduct of the
activity during the phase-out period as
is deemed necessary in order to protect
the affected deposit insurance fund.

(ii) Activity in a@ majority-owned
subsidiary. If a request fited pursuant to
paragraph (d) of this section for consent
to continue the conduct of an activity
through a majority-owned subsidiary of
the bank is denied, the bank must divest
its equity investment in the subsidiary
as quickly as prudently possible but in
no event later than December 19, 1996.
The bank shal file a divestiture plan in
accordance with § 362.3(c)(3) no later
than 60 days after the bank receives
notice that consent was denied. In the
alternative, the bank may choese to
discontinue the activity rather than
divest its equity investment in the
subsidiary in which case the activity
must be discontinued as soon as

practicable but in no event later than
one year from the denial unless the
FDIC specifically sets a different time
period which may, in the FDIC's sole
discretion, be longer than one year. If
the bank elects to discontinue the
activity rather than to divest the
subsidiary, the bank must notify the
FDIC of that decision no later than 60
days after the bank receives notice that
conseat was denied. The notice must be
in writing and should be filed with the
appropriate FDIC regional office. If an
insured state bank is denied consent to
continwe impermissible equity
investments in real estate through a
majority-owned subsidiary and the bank
elects to discontinue those investments
rather than divest the subsidiary, the
period of time which the subsidiary
shall have to divest the equity
investments in real estate shall not
extend beyond December 19, 1996. The
FDIC may condition or restrict the
conduct of any activity during the
phase-out period as it deems necessary
in order to protect the affected deposit
insurance fund.

(e) Disclosures. Except as otherwise
provided herein, any approval of an
application filed pursuant to § 362.4(d)
shall be subject to the condition that the
bank and/or subsidiary shall provide
any persons doing or about o do
business with the bank and/or
subsidiary written disclosure that the
products, goods or services offered by
the bank and/or subsidiary are not
insured by the FDIC, If the products,
goods or services are offered by a
subsidiary of the bank, the disclosure
must also indicate that the products,
goads or services are not guaranteed by
the bank and that only the assets of the
subsidiary are available to satisfy the
obligations of, or any contractual claims
arising in connection with, the
operation of the subsidiary. If the
products, goods or services are offered
by a department of the bank, the
disclosure must indicate that only the
assefs of the department are available to
satisfy the obligations of the
department. Disclosures must occur
prior to the time any contractual
obligation to purchase any product,
good or service arises; must be
prominent; and must be clearly labeled
“customer disclosure”. If any
communications from the bank to its
depositors contain advertisements,
prometions, or solicitations pertaining
to the activities of the bank or its
subsidiary which were approved
pursuant to § 362.4(d) those
communications must contain a
disclosure that the products, goods or
services are not insured by the FDIC.

Disclosures will not be imposed under
this part if state law or regulation
establishes disclosure requirements
which ere substantially similar to those
contained in this paragraph. Disclosure
that the product, good or service is not
an insured deposit will not be required
if it is determined by the FDIC that the
likelihood of confusing the product,
good, or service with an insured deposit
is minimal.

() Conditions. Approvals granted
pursuant to § 362.4(d} may be made
subject to any conditions or restrictions
found by the FDIC to be necessary to
protect the bank and/or the deposit
insurance funds from risk, to prevent
unsafe or unsound banking practices,
and/or to ensure that the activity is
consistent with the purpeses of federal
depesit insurance.

(g) Conditions: and restrictions
applicable to insured state banks and/
or their subsidiaries that engage in
insurance underwriting activities
excepted under § 362.3(b)(7} or
§ 362.4(c){2]{i}. (1} No insured state bank
may directly or indirectly through a
subsidiary underwrite insurance
pursuant to the exception contained in
§362.3(b)(7) or § 362.4(c)(2){i} unless
the following conditions and
resfrictions are met:

(i) Any insurance underwriting
directly conducted by the bank must be
done through a division of the bank that
meets the definition of “department”
contained in § 362.2(b);

(ii) Any subsidiary that underwrites
insurance must meet the definition of a
‘bona fide subsidiary” contained in
§362.2(d); and

(iif) The disclosure requirements of
§ 362.3(b)(3) and/or § 362.4(c)(1)(iii) are
met fo the same extent as they would be

‘applicable if the bank and/or its

subsidiary were conducting savings
bank life insurance activities.

(2) Any insured state bank or &
subsidiary of an insured state bank that
would be eligible for the exception in
§ 362.3(b)(7} or § 362.4(c)(2} but for the
requirements of paragraphs (g){1)(i} or
(g)(1)(ii) of this section may continue to
conduct the insurance underwriting
activities provided that the

. requirements of paragraph (g}{1){iii} of

this section are met and provided that
the requirements of paragraphs (g)(1)(i)
and (g)}(1)ii} of this section are met no
later than one year from December 8,
1993.

By Order of the Board of Directars.

Dated at Washington, DC this 30th day of
November, 1993.
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Federal Deposit Insurance Corporation.
Robert E. Feldman,

Deputy Executive Secretary.

[FR Doc. 93-29774 Filed 12-7-93; &45 am]
BILLING CODE S7W-01-P °

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 93-NM-185-AD; Amendment:
39-8756; AD 93-24-07)

Airworthiness Directives; Corporate
Jets Limited Mode! BH/HS 125-600A,
HS 125-700A, and BAe 125-800A
Serles Airplanes Equipped With a
‘Sundstrand Turbomach Modet T-62T~
39 Auxiliary Power Unit (APU) Instalfed
In Accordance With Suppiemental
Type Certificate (STC) SA1923SW

AGENCY: Federal Aviation
Admninistration, DOT.

ACTION: Final rule; request for
commants.

SUMMARY: This amendment adopts a
new airworthiness directive (AD} that is
applicable to certain Corporate Jets
Model BH/HS 125-600A, HS 125-700A,
and BAe 125-800A series airplanes.
This action requires deactivation of the
APU and revision of the Limitations
Section of the Airplane Flight Manual to
prohibit operatien of the APU. This
amendment is prompted by reports of
failures of the sealant installed around
the over-temperature sensor located in
the fuel controf enclosure box of the
APU. The actions specified in this AD
are intended to prevent such failures,
which could allow fuel leakage from the
APU into the fuel control enclosure box
to leak into the amﬁpmem bay, thus
creating a fire hazard.
DATES: Effective December 23, 1993.
Comments for inclusion in the Rules
Docket must be received on or before
February 7, 1994.

ACDRESSES: Submit comments in
triplicate to the Federal Aviation"
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 93-NM-
185-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Arkansas
Aerospace, Inc., Technical Publications
Department, P.O. Box 3356, Little Rock,
Arkansas 72203, This information may
be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW,, Renton, Washingtan; or at
the FAA, Rotorcraft Directorate, Special

Certification Office, 2601 Meacham
Boulevard, Fort Worth, Texas; or at the
Office of the Federal Register, 800 Narth
Capitol Street, NW., suite 700,
Washington, DC. ‘ ‘
FOR FURTHER INFORMATION CONTACT:
Peter W. Hakala, Propulsien and
Powerplant Engineer, Certification
Branch, ASW-192, FAA, Retorerafi
Directorate, Special Certification Office,
2601 Meacham Boulevard, Fort Worth,
Texas 76137~4298; telephone (817)
222-5790. '
SUPPLEMENTARY INFORMATION: There
have been several reports of failures of
the sealant installed around the over-
temperature sensor located in the fuel
contral enclesure box of the auxdliary
power unit (APU] installed on certain
Corporste Jets Model BH/HS 125-600A,

HS 125-700A, and BAa 1235-800A series

airplanes that are equi) with a
Sundstrand Turbomach APU Model T-
62T-39, installed in accerdance with
Supplemental Type Certificate (STC)
SA1923SW. Failure of the sealant has -
been attributed to incompatibility
between the sealant material and the

operating environment in the vicinity of

the over-tetm; sensor (i.e.,

temperaturs, type of fluids, etc.}. Failure

of the sealant could allew any fuel
leakage from the APY into the fuel

contro! enclosure box to leak fnta the aft

equipment bay, thus creating a fire
hazard. (There have been no reported

fires in the aft equipment bay, however.}

Arkansas Aerespace, Ine., has issued
Service Bulletin S.B. 49~72-02,
Revision 1, deted August 13, 1993, that
deseribes procedures fer replacing the
sealant installed around the over-
temperature sensor located in the fuel
control enclosure box of the APU with
new sealant. The new sealant material

has a differsnt chemical structure that is

more compatible with the epersting
environment in the vicinity of the over-
temperature sensor; therefore, it is less -
susceptible to failure.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation.in the United
States under the provisions of Section
21.29 of the Federal Aviation
Regulations and the appliceble bilateral
airworthiness agreement.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
prevent failure of the sealant installed
around the over-temrperature sensor

located in the fuel control enclosure box

of the APU, which could allow any fuel
leakage from the APU into the fuel

control enclosure box to Ieak inta the aft

equipment hay, thus creating & fire
hazard. This AD requires deactivation of
the APU and revision of the Limitatians
Section of the FAA-approved Airplane
Flight Manual (AFM) to prohibit
operation of the APU. The FAA hds
determined that, since fuel leakage from
the APU into the fuel control enclosure
box could occur during operation of the
APU, deactivation of the APU will
eliminate the pessibility of the
addressed unsafe condition.

This AL} also provides for an optional
terminating action, which involves
replacement of the sealant installed
around the ever-temperature sensor
located in the fuel control enclosure bax
of the APU with new sealant. Such
replacement, if accomplished, is
required to be dane in accordance with
the Arkansas Aerospace service bulletin
described previeusly. Once the new
sealant is installed, the APU may be.
reactivated and the AFM revision may
be removed. _

Since & situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
oppertunity for prier public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although. this action is in the form of
a final rule that invglves requirements
affocting flight safety and, thus, was net
preceded by natice and en opportunity
for public comment, comments. are
invited on this rule. Interested persans
are invited to comment on thisrule by
submitting such written data, views, er
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption “ADDRESSES.” All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the ADD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a nead to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
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concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “‘Comments to
Docket Number 93-NM-185-AD." The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this

regulation is an emergency regulation

. that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a *significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

93-24-07 Corporate Jets Limited (Formerly
British Aerospace, Hawker Siddeley
Aviation, and De Havilland Aircraft Co.,
Ltd): Amendment 39-8756. Docket 93—
NM-185-AD.

Applicability: Model BH/HS 125-600A, HS
125-700A, and BAe 125-800A series

. airplanes equipped with a Sundstrand

Turbomach auxiliary power unit (APU)
Model T-62T-39 installed in accordance
with Supplemental Type Certificate (STC)

" SA1923SW; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the sealant installed
around the over-temperature sensor located
in the fuel control enclosure box of the APU,
which could allow any fuel leakage from the
APU into the fuel control enclosure box to
leak into the aft equipment bay, thus creating
a fire hazard, accomplish the following:

(a) Within 14 days after the effective date
of this AD, deactivate the APU by pulling
and collaring in the OFF position the circuit
breakers for the APU ignition, APU fuel
supply, and the electric power supply for the
APU starter circuit.

(b) within 14 days after the effective date
of this AD, revise the Limitations Section of
the FAA-approved Airplane Flight Manual
(AFM) to include the following statement.
This may be accomplished by inserting a -
copy of this AD in the AFM.

“Qperation of the Sundstrand Turbomach
auxiliary power unit Model T-62T-39
installed in accordance with Supplemental
Type Certificate SA1923SW is prohibited.”

(c) Replacement of the sealant installed
around the over-temperature sensor located
in the fuel control enclosure box of the APU
with new sealant, in accordance with
Arkansas Aerospace, Inc., Service Bulletin
S.B. 49-72-02, Revision 1, dated August 13,
1993, constitutes terminating action for the
requirements of paragraphs (a) and (b) of this
AD. After such replacement, the APU may be
reactivated and the AFM revision may be
removed. ’

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Special
Certification Office, FAA, Rotorcraft
Directorate. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Special Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Special Certification
Office.

(e) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplans to a location where the
requirements of this AD can be
accomplished.

(f) This amendment becomes effective on
December 23, 1993.

Issued in Renton, Washington, on
November 30, 1993. -

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 93-29693 Filed 12~7-93; 8:45 am])
BILLING CODE 4910~13-P

14CFRPart 71.

[Alrspace Docket No. 91-ASW-24]
Revision of C'Iass E Alrspace: Las
Cruces, NM

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises the Class
E airspace at Las Cruces, NM. An
instrument landing system (ILS)
standard instrument approach
procedure (SIAP) has been developed
for the Las Cruces International Airport
at Las Cruces, NM. Controlled airspace
extending upward from 700 feet above
ground level (AGL) is needed to contain
aircraft executing that approach. This
action is intended to provide adequate
Class E airspace for instrument flight
rules (IFR) operations at Las Cruces
International Airport.

EFFECTIVE DATE: 0901 UTC, March 3,
1994.

FOR FURTHER INFORMATION CONTACT:

Joe Chaney, System Management
Branch, Air Traffic Division, Southwest
Region, Department of Transportation,
Federal Aviation Administration, Fort
Worth, TX 76193-0530, telephone 817—
624-5531.

SUPPLEMENTARY INFORMATION:
History

On January 12, 1993, a proposal to
amend part 71 of the Federal Aviation

" Regulations (14 CFR part 71) to revise

the transition area at Las Cruces, New
Mexico, was published in the Federal
Register (58 FR 3875). An ILS SIAP has
been developed for the Las Cruces
International Airport. The proposal was
to revise the transition area at Las
Cruces International Airport to provide
controlled airspace to contain IFR
operations during portions of the
terminal operation and while
transitioning between the enroute and
terminal environments. Airspace
reclassification, effective September 16,
1993, has discontinued the use of the
term “transition area,” and airspace
extending upward from 700 feet or more
above the ground level is now Class E
airspace.

Interested persons were invited to
participate in this rulemaking
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proceeding by submitting written
comments on the proposal ta the FAA.
No comments objecting ta the proposal
were received. Other than the change in
terminology, this amendment is the
same as that proposed in the natice.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
- for airspace areas extending upward
from 700 feet or more above ground
level are published in Paragraph 6005 of
FAA Order 7400.9A dated June 17,
1993, and effective September 16, 1993,
which is incorporated by reference in 14
. CFR 71.1 (58 FR 36298; July 6, 1994).
The Class E airspace designation listed
in this document will be published
subsequently in the Otder.

The Rule

This amendment to 71 of the
Federsl Aviation Regulations revises the
Class E airspace located at Las Cruces,
NM. The development of an ILS RWY
30 SIAP at Las Cruces International
Airport has made this action necessary.
The description of the transition area in
the SNPRM (58 FR 3875, January 12,
1993) described the extension to the
transition area for the nondirectional
radio beaconr (NDB) RWY 8 SIAP as the
101° bearing from the Las Cruces NDB.
The 101° beering is the final inbound
approach course to the Las Cruces NDB,
not the bearing from the NDB. The
correct bearing from the NDB for this
extension is 281°, the reciprocal of the
inbound course. This final rule corrects
the bearing describing the west
extension as the 281° bearing from the
Las Cruces NDB. The intended effect of
this action is to provide adequate
controlled airspace to contain IFR
operatians at this location.

The FAA has determined that this
regulation anly involves an established
body of technical regulations that needs
frequent and routine amendments to
keep them operationally current. It,
therefore—{(1) is not a “significant
regulatory action” under Executive
order 12866; (2] is not a “significant
rule” under DAT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant econemic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flaxibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air].

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—{AMENDED}

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CER, 1959~
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended)

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* ~ * * *

ASW NM E5 La Cruces, NM [Revised]

Las Cruces International Airport, NM

(lat. 32°17°22” N, long. 106°55'19* W.)
Las Cruces NDB

(lat. 32°16°56" N., long. 10655425~ W.)
Las Cruces ILS Localizer

(lat. 32°18'04" N., long. 106°55’56" W.)

That airspace extending upward from 700
feet above the surface within & 6.5-mile
radius of the Las Cruces International ,
Airport; and thet airspace extending upward
from 700 feet above the surface within 1.4
miles each side of the ILS lacalizer southeast
course axtending from the 6.8-mile radius te
12.3 miles southeast of the airport, and
within 8 miles west and 4 miles east of the
179° bearing from the Las Cruces RBN
extending from the 6.8-mile radius to 16
miles south of the RBN, and within 2.5 miles
each side of the 281° beariag from the Las
Cruces RBN extending from the 6.8-mila
radius ta 7.5 miles west of the RBN.

] * » * L]

Issued in Fort Worth, TX, on Navember 19,
1993,
Larry L. Craig,
Manager, Air Traffic Division, Southwest
Region.
[FR Doc. 93-29929 Filed 12-7-93; 8:45 am]
BILUNG CODE 4910-~13-4

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part§

Delegations of Authority to the
Commissloner of Food and Drugs

lAh_lcr.lam:v: Food and Drug Administration,

S.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations for delegations of autharity
by adding a new authority delegation
from the Assistant Secretary for Health
to the Commissioner of Food and Drugs.
The authority being added cancerns the
implementation of fifteen sections of the
Mammography Quality Standards Act of
1992 (Pub. L. 102-539). The delegation
of these sections gives FDA the
responsibility to ensure that
mammography facilities meet
reasonable quality standards under the
new law. This delegation excludes the
authority to submit reparts to the
Congress.

EFFECTIVE DATE: December 8, 1993.

FOR FURTHER INFORMATION CONTACT:
Ellen Rawlings, Division of Management
Systems and Policy (HFA-340), Faod
and Drug Administration, 5600 Fishers.
Lane, Rockville, MD 20857, 301—443~
4976,

SUPPLEMENTARY INFORMATION: On
January 14, 1981, the Secretary of
Health and Human Services delegated to
the Assistant Secretary for Health all of
the authority vested in the Secretary
under Title ITf of the Public Health
Service Act (42 U.S.C. 262 et seq.), as
amended. The Mammography Quality
Standards Act of 1992 (the MQSA} (Puh.
L. 102-539) amends Title Il of the
Public Health Service Act by adding to

it a new subpart 3, part F. On June %,
1993, the Acting Assistant Secretary for
Health delegated to the Commissioner of
Food and Drugs the authority to
implement the following sections of tha
MQSA: Section 354(b} (42 U.S.C. 263b),
which establishes a certificate
requirement after October 1, 1994, for
facilities wishing to conduct an
exarmnination or procedure invelving
mammography; section 354(c), which
deals with the issuance and renewal of
these certificates; section 354{d}, which
deals with the application for a
certificate and with appeals of decisions.
denying applications; section 354(e],
which deals with approval and
withdrawal of approval of accreditation
bodies, accreditation, compliance,
revocation of sccreditation, evaluation
and report; section 354{f), which deals
with quality standards and certification
of personnel; section 354(g}, which
deals with inspection of facilities;
section 354(h), which deals with
sanctions; saction 354(i), which deals
with suspension and revocation of
certification; section 354(j), which deals
with injunctions; section 354(k), which
deals with presenting material for
judicial review of government sanctions;
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section 354(1), which deals with a
facility performance report; section
354(n), which deals with chartering an
advisory committee and appointment of
members, as well as establishing
meetings and setting forth functions;
section 354(0), which deals with
consultation with other Federal
agencies; section 354(q), which deals
with the authorization of a State to carry
out designated functions under the
MQSA; and section 354(r), which deals
with assessing and collecting fees.

FDA is amending § 5.10 Delegations
Jfrom the Secretary, the Assistant
Secretary for Health, and Public Health
Service Officials (21 CFR 5.10) by
adding new paragraph (a)(36) to
incorporate this delegation to the
Commissioner.

Further redelegation of the authority
delegated is not authorized. Authority
delegated to a position by title may be
exercised by a person officially
designated to serve in such position in
gn acting capacity or on a temporary

asis.

List of Subjects in 21 CFR Part 5

Authority delegations (Government
agencies), Imports, Organization and
functions (Government agencies).

Therefore, under the Federal Food,
Drug, and Cosmetic Act and the Public
Health Service Act and under authority
delegated to the Commissioner of Food
and Drugs, 21 CFR part 5 is amended as
follows: '

PART 5~-DELEGATIONS OF
AUTHORITY AND ORGANIZATION

1. The authority citation for 21 CFR
part 5 is revised to read as follows:

Authority: 5 U.S.C. 504, 552, App. 2; 7
U.S.C. 138a, 2271; 15 U.S.C. 638, 1261-1282,
_ 3701-3711a; secs. 2-12 of the Fair Packaging

and Labeling Act (15 U.S.C. 1451-1461); 21
U.S.C. 4150, 6163, 141-149, 467f, 679(b),
801-886, 1031-1309; secs. 201~903 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321-394); 35 U.S.C. 156; secs. 301,
302, 303, 307, 310, 311, 351, 352, 354, 361,
362, 1701-1706, 2101, 2125, 2127, 2128 of
the Public Health Service Act (42 U.S.C. 241,
242, 2428, 242], 242n, 243, 262, 263, 263D,
264, 265, 300u-300u-5, 300aa-1, 300aa-25,
300aa—-27, 300aa~28); 42 U.S.C. 1395y,
3246h, 4332, 4831(a), 10007-10008; E.O.
11490, 11921, and 12591, secs. 312, 313, 314
of the National Childhood Vaccine Injury Act
of 1986, Pub. L. 99-660 (42 U.S.C. 300aa-1
note). '

2. Section 5.10 is amended by adding
new paragraph (a)(36) to read as follows:

§5.10 Delegations from the Secretary, the
Assistant Secretary for Heaith, and Public
Health Service Officlals.

(a)t * %

(36) Functions vested in the Secretary
under section 354(b) through (1) and (n),
(o), (q). and (r) of the Public Health
Service Act (section 2 of the
Mammography Quality Standards Act of
1992 (Pub. L. 102-539)), as amended,
which deal with the certification of
mammography facilities. The delegation
excludes the authority to submit reports
to Congress.
* * - " *

Dated: December 2, 1993.

Michael R. Taylor,

Deputy Commissioner for Policy.

[FR Doc. 93-29904 Filed 12-7-93; 8:45 am)
BILLING CODE 4160-01-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[WA-20-1-6158; FRL—4811-7]

Approval and Promulgation of
implementation Plans: Washington

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: Environmental Protection
Agency (EPA) approves the technical
correction to the Seattle-Tacoma ozone
nonattainment boundary description.
This correction was submitted by the
Washington Department of Ecology on
October 22,:1993 in order to clarify the
boundary description published in the
November 30, 1992 Federal Register
notice. This action does not change the
nonattainment boundary, and therefore
is merely a technical correction.:

EFFECTIVE DATE: This action will be
effective on February 7, 1994, unless
notice is received by January 7, 1994,
that someone wishes to submit adverse
or critical comments, If the effective
date is delayed, timely notice will be
published in the Federal Register.

ADDRESSES: Commsents may be
submitted to Montel Livingston at the
Region 10 addresss. Copies of the State’s
request and other information
supporting this action are available for
inspection during normal business
hours at the following locations: United
States Environmental Protection
Agency, Region 10, Air Programs -
Development Section, 1200 Sixth
Avenue (AT-082), Seattle, Washington
98101, and Washington Department of
Ecology, P.O. Box 47600, Olympia,
Washington 98504~7600.

FOR FURTHER INFORMATION CONTACT:
Montel Livingston, Air Programs
Development Section (AT-082), United

States Environmental Protection
Agency, Region 10, Seattle, Washington
88101, (206) 553-0180.

SUPPLEMENTARY INFORMATION:

1. Background

In the November 6, 1991 Federal
Register notice, 56 FR 56847, the
Seattle-Tacoma area was redesignated as
nonattainment for ozone. This area
includes King, Pierce, and Snohomish
counties. In the November 30, 1992
Federal Register notice, 57 FR 56777,
the legal description for this
nonattainment area was provided.
However, the legal description was
difficult to interpret and therefore a
technical correction-was needed with
greater detail and use of 1993 city limits
and road names. The clarified Seattle-
Tacoma ozone nonattainment boundary
description is stated under ‘‘Designated
Area” in the table at the end of this
rulemaking action. The additional
language is highlighted for easy
reference.

I1. Summary of Action

With this action EPA is approving the
technical correction to the ozone
nonattainment boundary description for
Seattle-Tacoma. This action has no
effect on the boundary area itself, but
only clarifies the boundary description
language.

II1. Administrative Review .

Under 5 U.S.C. 605(b), I certify tha
this revision will not have a significant
economic impact on a substantial
number of small entities (See 46 FR
8709).

Nothing is this action should be

‘construed as permitting or allowing or

establishing a precedent for any future
request for revision to any State
implementation plan. Each request for
revision to the State implementation
Elan shall be considered separately in

ight of specific technical, economic and
environmental factors and in relation to
relevant statutory and regulatory
requirements.

nder the Regulatory Flexdbility Act,

5 U.S.C. 600 et seq., EPA must prepare
a regulatog flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant

" impact on a substantial number of small

entities. Small entities include small
businesses, small not-for-profit '
enterprises, and government entities
with jurisdiction over populations of
less than 50,000,

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but -
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simply approve requirements that the
state is ufready imposing. Therefore,
because the federal SIP-approval does
not impose any new requirements, I
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the
CAA, %repamtion of a regulatory
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co.v. US.E.P.A., 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
section 7410(a)(2).

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office aof )
Management and Budget waived Table
- 2 and 3 SIP revisions (54 FR 2222) from
the requirements of section 3 of

Executive Order 12291 for a period of
two years. The U.S. EPA has submitted
a request for a permanent waiver for
Table 2 and 3 SIP revisions. The OMB
has agreed to continue the temporary
waiver until such time as it rules on
EPA’s request. This request continues in
effect under Executive Order 12866
which superseded Executive Order
12291 on September 30, 1993.

Under section 307(b)(1) of the Clean "
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 7, 1994.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
sha’ll not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See 42 U.S.C.

7607(b)(2))

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: November 30, 1993.

Gerald A. Emison,
Acting Regional Administrator.

Part 81, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 81—{AMENDED]

1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

2. Section 81.348 is amended in the
table for “Washington-Ozone’ by
revising the entry for ““Seattle-Tacoma
Area” to read as follows:

§81.348 Washington.
.

L] L] L L]

Designated area

Seattle-Tacoma Area:

The following boundary includes all of Pierce County, and all of King County
except a small portion on the northeast comer and the westemn portion of Sno-
" homish County: Starting at the mouth of the Nisqually river extend northwest-
erly along the Pierce County line to the southemmost point of the west county
line of King County; thence northerly along the county line to the southemmost
point of the west county line of Snochomish County; thence northerly along the
county line to the intersection with SR 532; thence easterly along the north line
of SR 532 to the intersection of I-5, continuing east along the same road now
identified as Henning Rd, to the intersection with SR 9 at Bryant; thence con-
tinuing easterly on Bryant East Rd. and Rock Creek Rd., also identified as
Grandview Rd., approximately 3 miles to the point at which it is crossed by the
existing BPA electrical transmission line; thence southeasterly along the BPA
transmission line approximately 8 miles to point of the crossing of the south
fork of the Stillaguamish River; thence continuing in a southeasterly direction in
a meander line following the bed of the River to Jordan Road; southerly along
. Jordan Road to the north city limits of Granite Falls; thence following the north
and east city limits to 92nd St. N.E. and Menzel Lake Rd.; thence south-south-
easterly along the Menzel Lake Rd. and the Lake Roesiger Rd. & distance of -
approximately 6 miles to the northemmost point of Lake Roesiger; thence
southerly along a meander line following the middle of the Lake and Roesiger
Creek to Woods Creek; thence southerly along a meander line following the
bed of the Cresk approximately 6 miles to the point the Creek is crossed by
the existing BPA electrical transmission line; thence easterly along the BPA
transmission ‘line approximately 0.2 miles; thence southery along the BPA
Chief Joseph-Covington electrical transmission line approximately 3 miles to
the north line of SR 2; thence southeasterly along SR 2 to the intersection with .
the east county line of King county; thence south along the county line to the .
. horthemmost point of the east county line of Pierce County; thence along the
county line to the point of beginning at the mouth of the Nisqually River..

WASHINGTON—OZONE
. Designation Classification
Date 1 Type Date? Type
-
. _ . C . . .

*The date:Is November 15, 1990, unless otherwise noted.
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[FR Doc. 93-29922 Filed 12-7-93; 8:45 am}
BILLING CODE 8580-50- -

40 CFR Part 180
[PP OF3870/R2023; FRL-4739-4}
" RIN2070-AB78
Pesticide Tolerance for Imazethapyr

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is establishing a
permanent tolerance for the sum of the
residues of the herbicide imazethapyr,
2-[4,5-dihydro-4-methyl-4-(1-
methylethyl)-5-oxo-1H-imidazol-2-yl]-5-
ethyl-3-pyridine carboxylic acid, as its
ammonium salt, and its metabolite, 2-
(4,5-dihydro-4-methyl-4-(1-
methylethyl)-5-oxo0-1H-imidazol-2-y1}-5-
(1-hydroxyethyl)-3-pyridine carboxylic
acid, in or on corn grain, fodder, and
forage at 0.1 part per million (ppm). The
American Cyanamid Co. has fulfilled
certain testing requirements to change
the current tolerance with an expiration
date to a permanent tolerance.
EFFECTIVE DATE: This regulation
becomes effective on December 8, 1993.
ADDRESSES: Written objections and
hearing requests, identified by the .
document control number, [PP 0F3870/
R2023], may be submitted to the:
Hearing Clerk (1900), Environmental
Protection Agency, Rm. 3708M, 401 M
St., SW., Washington, DC 20460. A copy
of any objections and hearing requests
filed with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
‘Environmental Protection Agency, 401 -
M St., SW., Washington, DC 20460. In
erson, bring copy of objections and
earing requests to: Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202. Fees accompanying
objections shall be labeled “Tolerance
Petition Fees’ and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
36027M, Pittsburgh, PA 15251.
FOR FURTHER INFORMATION CONTACT;
Robert J. Taylor, Product Manager (PM)
25, Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 401 M St., SW,,
Washington, DC 20460. Office location
and telephone number: Rm. 245, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202, (703)-305-6800.

" SUPPLEMENTARY INFORMATION: In the

Federal Register of May 27, 1992 {57 FR
22179}, EPA issued & final rale which
established tolerances for the sum of the
residues of the herbicide imazethapyr,
2-[4,5-dihydro-4-methyl-4-(1-
methylethyl}-5-oxo-1H-imidazo}-2-y1]-5-
ethyl-3-pyridine carboxylic acid, as its
ammonium salt and its metabolits, 2-
{4,5-dihydro-4-methyl-4-(1-
methylethyl)-5-oxo-1 H-imidazol-2-yl}-5-
(1-hydroxyethyl}-3-pyridine carboxylic
acid in or on corn grain, fodder, and
farage at 0.1 part per million (ppm)},’
with an expiration date of May 27, 1994.
The tolerance with an tion date
was required by EPA to allow the
petitioner, the American Cyanamid Co.,
P.0. Box 460, Princeton, NJ 08540, time
to revise the residue analytical method

‘to make certain improvements and

revisions which allow one method to be
used for all imazethapyr corn tolerances
and to conduct a second independent
laboratory validation (ILV). The
petitioner has now complied with the
requirements, and adequate work has
been done to improve the residue
analytical method. EPA is amending 40
CFR 180.447 to establish permanent
tolerances for the herbicide on the corn
commodities.

Based on the information cited above
and in the document establishing the
time-limited tolerance for imazethapyr
(57 FR 22179, May 27, 1992}, the
Agency has determined that when used
in accordance with good agricultural
practice, this ingredient is useful and
that the tolerance will protect the publie
health. Therefore, EPA is establishing
the tolerance as set forth below.

Any person adversely affected by this
regulation may, within 30 days after the
date of publication of this document in
the Federal Register, file written
objections and/or a request for a hearing
with the Hearing Clerk at the address
given above. 40 CFR 178.20. A copy of

-the objections should be submitted to

the OPP docket for this rulemaking. The
objections submitted must specify the
provisions of the regulation deemed
objectionable and the grounds for the
objections. 40 CFR 178.25. Each
objection must be accompanied by the

fee prescribed by 40 CFR 180.33(i). Ifa .

hearing is requested, the objections
must include a statement of the factual
issue(s) on which & hearing is requested,
the requestor’s contentions on each such
issue, and a summary of any evidence
relied upon by the objector. 40 CFR -
178.27. A request for a hearing will be
granted if the Administrator determines
that the material submitted shows the
following: there is a genuine and
substantial issue of fact; there is a
reasonable possibility that available

evidence identified by the requestor
would, if established, resolve one or
more of such issues in favor of the
requestoz, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested. 40 CFR 178.32.

The Office of Management and Budget
has exempted this rule from the
requirements of Executive Order 12866.
Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or food additive regulations or raising
tolerance levels or food additive -
regulations or establishing exemptions
from tolerance requirements do not have
a significant economic impact on a
substantial number of small entities. A
certification statement fo this effect was
published in the Federal Register of
May 4, 1981 (46 FR 24950),

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements. ‘

Dated: November 15, 1993.
Douglas D. Campt,
Director, Office of Pesticide Programs.
Therefore, 40 CFR part 180 is
amended as follows:
PART 180—{AMENDED]
1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

2. In §180.447, by revising paragraph
(c}), to read as follows:

§180.447 imazethapyr, ammonium sakt;
tolerances for residues.

Tow L ] * *

»

(c) A tolerance is established for the
sum of residues of the herbicide
imazethapyr, 2-14,5-dibydro-4-methyl-4-
(1-methylethyl)-5-0x0-1 H-imidazol-2-
yll-5-ethyl-3-pyridine carboxylic acid,
as its ammonium salt, and its
metabolite, 2-[4,5-dihydro-4-methyl-4-
(1-methylethyl)-5-oxo-1H-imidazol-2- -
ylI-5-(1-hydroxyethyl)-3-pyridine
carboxylic acid, in or on the following .
commodities: :

" Parts per

Commodity million
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Parts per

Commodity million

Com grain, fodder, and forage . 0.1

[FR Doc. 93-29833 Filed 12-7-93; 8:45 am]
BILLING CODE €560-50~F .

40 CFR Part 180
[OPP-300292A; FRL-4646-3]
RIN 2070-AB78

inert Ingredients of Semiochemical
Dispensers; Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule,

SUMMARY: EPA is establishing an
exemption from the requirement of a
tolerance for residues of all inert
ingredients of semiochemical dispenser
products formulated with, and/or
contained in, dispensers made of
polymeric matrix materials, including
the monomers, plasticizers, dispersing
agents, antioxidants, UV protectants,
stabilizers, and other inert ingredients,
The exemption applies when the
dispensers are used as carriers in
pesticide formulations applied to
growing crops only and when the
dispensers are large enough to be
removed from the site. EPA is issuing
this regulation on its own initiative.
EFFECTIVE DATE: This regulation
becomes effective on December 8, 1993.
ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [OPP-
300292A], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. A copy of any objections and
hearing requests filed with the Hearing
Clerk should be identified by the
document control number and
submitted to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
copy of objections and hearing request
to: Rm. 1132, CM #2, 1921 Jefferson
Davis Hwy., Arlington, VA 22202. Fees
accomganying objections shall be
labeled ““Tolerance Petition Fees” and
forwarded to: EPA Headquarters
Accounting Operations Branch, OPP
{Tolerance Fees), P.O. Box 360277M,
Pittsburgh, PA 15251,

FOR FURTHER INFORMATION CONTACT:
Connie Welch, Registration Support
Branch (7505W), Environmental

Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
and telephone number: 2800 Crystal Dr.,
6th Fl., North Tower, Arlington, VA
22202, (703)-308-8320.

SUPPLEMENTARY INFORMATION: In the
Federal Register of August 18, 1993 (58
FR 43830), EPA issued a proprosal to
amend 40 CFR part 180 by establishing
an exemption from the requirement of a
tolerance for residues of components of
semiochemical dispensers made of solid
matrix polymeric materials (including
the monomers, plasticizers, and other
ingredients}, when these dispensers are
large enough to be removed from the
site as inert ingredients (carriers) in
pesticide formulations applied to
growing crops only.

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125, and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

Four comments were received in
response to the proposed rule. Three of
the four commenters requested that the
wording of the regulation regarding the
components covered should be clarified
to match the coverage described in the
preamble. The language suggested by all
three commenters is as follows:

§180.1122(a). All inert ingredients of
semiochemical dispenser products
formulated with and/or contained in
dispensers made of solid matrix polymeric
materials (including the monomers,
plasticizers, dispersing agents, antioxidants,
UV protectants, stabilizers and other inert
ingredients), are exempted from the
requirement of a tolerance when used in
pesticide formulations for application to
growing crops only. These dispensers shall
conform to the following specifications: * *
. ;

The Agency has adopted the suggested
language, with a minor change.

One commenter suggested an
additional definition under
§ 180.1122(d) for semiochemical
dispenser component. Since the term
“component’” has been removed from
the regulation, this definition is not

necessary.

Another commenter noted that the
term “solid polymeric matrix" appeared
to exclude “twist-tie” dispensers which
contain a lumen in which the active
ingredient and certain inerts initially
reside, although the Agency used this
dispenser as an example of what is to be
included. The Agency has replaced the
term “solid matrix polymeric” with
‘‘polymeric matrix” to clarify that “twist
tie” dispensers are included in the
regulation.

All of the commenters requested that -
the exemption be expanded to include
broadcast application formulations. One
commenter noted that certain broadcast
formulations were less likely to lead to
buildup of plastics in the environment.
Another commenter requested that the
Agency exempt all substances with
molecular weights greater than 1,000
since EPA notes in exempting certain
polymeric substances from a tolerance
requirement that substances with such
high molecular weights are not absorbed
through the gastrointestinal tract and
therefore ‘‘are generally incapable of
eliciting a toxic response”’ even if
ingested.

e Agency agrees that there may be
certain advantages to some broadcast
applications of semiochemicals over
those products covered by the current
exemption. However, the current
exemption was developed independent
of consideration of the toxicity of
components based upon an evaluation
that these dispensers had a low
potential for contact with food and
therefore were unlikely to lead to
residues. Broadcast applications have a
greater potential for residues, and the
components of such products must be
evaluated for toxicity. While many of
the components used in these
formulations may qualify for exemption
as polymers, the Agency must make that
determination on a case-by-case basis.
The criteria used to make the
determination include high molecular
weight and other characteristics. The
Agency has greatly shortened the time
required to obtain exemption-from-
tolerance for such polymers, but is not
prepared to discontinue reviewing
them.

Another comment noted that the size
at which a dispenser could be removed
from the field might vary. It noted that
1.25 inch polymeric fibers which can be
hand applied to the stakes of staked
tomatoes could, in theory, be removed,
but to do so would be very difficult. As
noted above, the generic exemption is
based on the unlikelihood of the
dispensers coming into contact with
food and leave residues. The conditions
include size, proximity to the raw
agricultural commodity (RAC), and
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method of application. The fiber
dispensers applied to stakes of staked
tomatoes wode be covered by the
exemption, because of their lack of
proximity to the RAC and their discrete
method of application, but broadcast
application of a similar fiber would not.

Xnother commenter objected to the
use of the term “point-source” which in
pheromone terminology is used to
differentiate pheromone formulations
which provicf:a a strong release of
pheromones such that the mode of
action could be that of “false trail
following’ rather than “habituation’*or
“adaptation.” The Agency did not
intend the term *‘point-source’” to imply
the technical definition of pheromone
terminology. The Agency has changed
the definition to read “* * * to provide
discrete application of the
semiochemical(s) into the
environment,” and has similarly
modified § 180.1122 (a)(2}. This
commenter also noted that it is incorrect
to state that these semiochemicals are
applied at less than peak naturally
occurring background levels, but that
the amount of pheromone in the
atmosphere at any given time is less
than peak naturally occurring levels.
The Agency agrees and was merely
referring to the timse-release nature of
the dispensers. The Agency believes
that providing an exemption for the
inert ingredients will facilitate
development of appropriate time-release
products and reduce the regulatory
burden for this technology.

One commenter noted that these
dispensers could eause environmental
problems. Although EPA agrees that this
could be the case, the Agency believes
that these products are far better from an
environmental perspective than the
conventional alternatives. EPA
encourages removal of the dispensers
and development of biodegradable
forms.

Another commenter suggested that
the word “receptor” in the definition of
semiochemical be changed to
“receiving” since “receptor” has
narrow, specific meanings related to
particular types of proteins-and to
sensory nerve endings. This change is
being made.

Finally, one commenter suggested
exempting everything included under

- 21 CFR parts 173 to 178 and 40 CFR
180.1001(c) and (d}), 180.1028, 180.1037,
180.1038, and 180.1062 and all inerts
previously approved by the Agency for
all types of semiochemical formulations.
All of these substances will be
exempted for use in dispensers covered
by this regulation. In addition, the
Agency plans to issue broader
exemptions for those substances

considered to be “minimal risk" inerts
in the future, so that they may be used
in a varisty of products rather than
being limited to specific uses. Howewver,
EPA does not have sufficient
information to issue the broad
regulation proposed by the commenter
at this time.

Based on the information considered,
the Agency concludes that tolerances
are not necessary to protect the public
health for the inert ingredients in the
semiochemical dispenser products.
Therefore, the tolerance exemptions are
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the -
Federal Register, file written objections
and/or a request for a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the

. objections and/or heuigg requests filed

with the Hearing Clerk should be
submitted to the OPP decket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections. 46 CFR
178.25. Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on each such
issue, and a sum of any evidence
relied upon by the objector. 40 CFR
178.27. A request for a hearing will be
granted if the Administrator determines
that the material submitted shows the
following: there is a genuine and
substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
would, if established, resolve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12866. Pursuant to the
requirements of the Regulatory
Flexibility Act (Pub. L. 98-354, 94 Stat.
1164, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances
or food additive regulations or raising
tolerance levels or food additive
regulations or establishing exemptions

- from tolerance requirements do not have

a significant economic impact on a
substantial number of small entities, A
certification statement of this effect was.

published in the Federal Register of
May 4, 1981 (46 FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements. :

Dated: November 15, 1993.

Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, it is proposed that 40 CFR
part 180 be amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 18¢
continues to read as follows:

Authority: 21 U.S.C. 3464 and 371.

"2. By adding new § 180.1122 to
subpart D, to read as follows:

§180.1122 Inert Ingredients of
semiochemical dispensers; exemptions
from the requirement of a tolsrance.

(a) All inert ingredients of
semiochemical dispenser products
formulated with, and/or contained in,
dispensers made of polymeric matrix
materials {including the monomers,
plasticizers, dispersing agents,
antioxidants, UV protectants, stabilizers.
and other inert ingredients) are
exempted from the requirement of a
tolerance when used as carriers in
pesticide formulations for application te
growing crops only. These dispensers
shall conform to the following
specifications:

(1) Exposure must be limited to
inadvertent physical centact only. The
design of the dispenser must be such as
to preclude any contamination by its
components of the raw agricultural
commeodity (RAC} or processed foods/
feeds derived from the commedity by
virtue of its proximity to the RAC or as
a result of its physical size, -

(2) The dispensers must be applied
discretely. This exemption does not
apply to components of semiochemical
formulations applied in a broadcast
manner either to a erop field plot or to
individual plants.

(b} A semiochemical dispenser is a
singls enclosed or semi-enclosed unit
that releases semiochemical(s) into the
surrounding atmosphers via
volatilization and is applied in a
manner to provide discrete application

. of the sentiochemical(s) inte the

environment.

(c) Semiochemicals aze chemicals that
are emitted by plants or animals and
modify the bekavior of receiving
organisms. These chemicals must be
naturally occurring or substantially
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identical to naturally occurring
semiochemicals.

{FR Doc. 93-29834 Filed 12-7-93; 8:45 am]}
BILLING CODE 6560-50-F

40 CFR Part 180
[OPP-300279B; FRL-4743-8)
RIN 2070-AB78

2-{Methyl[(Perfiuoroatkyl)Alkyi(C,-
Cg)Sulfonyl] Amino]Alkyl(C.-
C;)Acrylate-Alkyl(C,-Cg)Methacrylates-
N-Methylolacrylamide Copolymer;
Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes an
exemption from the requirement of a
tolerance for residues of 2-
[methyl[(perfluoroalkyl)alkyl(Cz-
Cg)sulfonyl]amino]alkyl(C,-Cg)acrylate-
alkyl(C,-Cg)methacrylates-N-
methylolacrylamide copolymer when
used asan inert ingredient (water
repellant agent) in pesticide
formulations applied to animals. This
regulation was requested by SmithKline
Beecham Animal Health. The proposal
elicited a comment stating that if the
copolymer had a particular structure it
would be subject to gastrointestinal (GI)
metabolism resulting in the formation of
toxic metabolites, and the comment is
addressed in this document.

EFFECTIVE DATE: Effective on December
8, 1993.

ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [OPP-
300279B], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. A copy of any
objections and hearing requests filed
with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
{7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to: Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202. Fees accompanying
objections shall be labeled *Tolerance
Petition Fees” and forwared to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251.

FOR FURTHER INFORMATION CONTACT: By
mail: Rosalind L. Gross, Registration

Support Branch, Registration Division
(7505W), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
6th Floor, North Tower, 2800 Crystal
Drive, Arlington, VA 22202, (703)-308-
8354.

"SUPPLEMENTARY INFORMATION: In the

Federal Register of March 10, 1993 (58
FR 13239), EPA issued a proposed rule
that gave notice that SmithKline
Beecham Animal Health, 1600 Paoli
Pike, P.O. Box 2650, West Chester, PA,
19380-6014, had submitted pesticide
petition (PP) 2E4147 requesting that the
Administrator, pursuant to section
408(e) of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 346a(e)),
propose to amend 40 CFR part 180 by
establishing an exemption from the
requirement of a tolerance for residues
of 2-[methyl [(perfluoroalkyl) sulfonyl]
aminojalkyl (C>-Cg) acrylate-alkyl (C>-
Cs) methacrylates-N-
methylolacrylamide copolymer when
used as an inert ingredient (water
repellant agent) in pesticide
formulations applied to animals.

Inert ingredients are ingredients that
are not active ingrediernits as defined in
40 CFR 153.125, and include, but are
not limited to, the following types of
ingredients {except when they have a
pesticidal efficacy of their own):
solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting and spreading agents;
propellants in aerosol dispensers; and
emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

As part of the EPA policy statement
on inert ingredients published in the
Federal Register of April 22, 1987 (52
FR 13305}, the Agency established data
requirements which will be used to
evaluate the risks posed by the presence
of an inert ingredient in a pesticide
formulation. Exemptions from some or
all of the requirements may be granted
if it can be determined that the inert
ingredient will present minimal or no
risk.

One comment was received in
response to the proposed rule. The
comment stated that if the copolymer
had a particular structure it would be
subject to gastrointestinal (GI)
metabolism resulting in the formation of
toxic metabolites. The comment
reported that when certain
perfluorinated sulfonyl copolymers
were fed to ants, delayed toxicity was

seen from a single feeding and caused
concern regarding the exemption from
the requirement of a tolerance for 2-
[methyl({(perfluoroalkyl)sulfonyl]
aminoJalkyl(Ca-Cg) acrylate-alkyl (C2-Cs}
methacrylates-N-methylolacrylamide
copolymer. The comment was
withdrawn when it was learned that the
perfluorinated sulfonyl copolymer had
methylene units alpha and beta to the
sulfonyl group, indicating that the
presence of methylene units adjacent to
the sulfonyl group altered the
toxicological properties of the
copolymer enough that the original
comment was no longer relevant.

Although the comment was
withdrawn, the possibility of GI
absorption and/or metabolism of the
copolymer caused the Agency to
reevaluate the risks to human health
and the environment from the proposed
use of this copolymer. EPA finds it has
no evidence that a copolymer with an
average molecular weight of 50,000 and
low water solubility would be absorbed
or metabolized in the Gl tract.
Additionally, EPA acknowledges the
name of the copolymer in the proposed
rule was vague, resulting in potential
confusion regarding the precise
chemical structure of the copolymer.
Therefore, the name of the copolymer in
the final rule will be changed to more
accurately reflect its chemical structure.
The name of the copolymer in the final
rule will appear as 2-{methy]
[(perfluoroalkyl) alkyl(C,-Cs) sulfonyl]
amino]alkyl(C»-Cg) acrylate-alkyl (C»-
Cs)methacrylates-N-methylolacrylamide
cogolymer.

ased upon the information

considered and discussed in the
proposed rule and here, EPA concludes

" that the tolerance exemption for

residues of 2-[methyl [(perfluoroalkyl)
alkyl (C,-Cg)sulfonyl] aminojalkyl (Cs-
Cs) acrylate-alkyl (C,-Cs) methacrylates
N-methylolacrylamide copelymer will
protect the public health. Therefore, the
exemption from the requirement of a
tolerance for the copolymer will be
established as set forth below. .
. Any person adverssly affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or a request for a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
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40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
there is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual

The Office of Management and Budget and pests, Reporting and recordkeeping

has exempted this rule from the
requirements of Executive Order 12866.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

requirements.
Dated: November 18, 1993
Douglas D. Campt,
Director, Office of Pesticide Programs.
Therefore, 40 CFR part 180 is
amended as follows:
1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371,
2. Section 180.1001(e) is amended by

adding and alphabetically inserting the
inert ingredient, to read as follows:

§180.1001 Exemptions from the
requirement of a tolerance.

issue(s) in the manner sought by the Environmental protection, * * * *
requestor would be adequate to justify Administrative practice and procedure, *
the action requested (40 CFR 178.32). Agricultural commodities, Pesticides ey * *

Inert ingredients Limits Uses

2-[Methyl
aminolalkyl(C,-Cs)

-

[(perflucroalkyl)alkyl(C.-Cs)sulfonyl]
acrylate-alkyl(C,-
Cg)methacrylates-N-methylolacrylamide copolymer.

. . . * -«

Water repellant agent

[FR Doc. 93-29830 Filed 12-7-93: 8:45 am]}
BILLING CODE 6560-50-F

40 CFR Part 180
[OPP 300298A; FRL-4740-4]
RIN 2070-AB78

Definitions and Interpretations; Dry
Bulb Onions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document amends the
tolerance regulations (40 CFR part 180)
to expand EPA’s interpretations of the
commodity term “onions (dry bulbs
only)” to include shallots (dry bulbs
only) for the application of tolerances
and exemptions from the requirement of
a tolerance for pesticide chemicals in or
on the raw agricultural commodity dry
bulb onions. The amendment is based,
in part, on recommendations of the
Interregional Research Project No. 4 (IR-
4).

EFFECTIVE DATE: This regulation
becomes effective December 8, 1993.
FOR FURTHER INFORMATION CONTACT: By
mail: Hoyt L. Jamerson, Emergency
Response and Minor Use Section
(7505W), Registration Division, Office of
Pesticide Programs, Environmental

Protection Agency, 401 M St.,, SW.,,
Washington, DC 20460. Office location
and telephone number: 6th Floor,
Crystal Station #1, 2800 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-308-
8783.

SUPPLEMENTARY INFORMATION: In the
Federal Register of September 22, 1993
(58 FR 49263), EPA issued a proposed
rule that gave notice that the
Interregional Research Project No. 4 (IR-
4), New Jersey Agricultural Experiment
Station, P.O. Box 231, Rutgers

" University, New Brunswick, NJ 08903,

had requested that 40 CFR 180.1(h) be
amended by revising the current
interpretation for the general
commodity term “onions (dry bulbs
only),” which is listed in column A
therein, by adding the specific
commodity term ‘‘shallots (dry bulbs
only)” to column B therein, so that the
revised column B will read “garlic,
onions (dry bulbs only}, shallots (dry
bulbs only).”

There were no comments received in
response to the proposed rule.

he data submitted in the petition

and other relevant material have been
evaluated and discussed in the
proposed rule. Based on the data and
information considered, the Agency
concludes that it is appropriate to
expand the current general commodity
“onions dry bulbs only” in 40 CFR
180.1(h) by adding the corresponding

specific commmodity “‘shallots (dry
bulbs only)” to the existing specific
commodities garlic and onions (dry
bulbs only).

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612},
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements. '

Dated: November 24, 1993.
Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.
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2. Section 180.1(h) is amended by
revising the specific commodities

definition for “Onions (dry bulbs only)”
to read as follows:

§180.1 Definitions and interpretations.
g " * *
*

(h) * * w
A B
Onions (dry bulbs only) ......cccocevnrennnne Garlic, onions (dry buibs only), shallots (dry bulbs only)
- - » - * L] * -
* " " &

[FR Doc. 93-29832 Filed 12-7-93; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 228
[FRL—4807-9]

Ocean Dumping; Designation of Site

AGENCY: Environmental Protection
Agency (EPA).
" ACTION: Final rule.

SUMMARY: The EPA today revises the
boundary coordinates for the Matagorda
Ship Channel, Texas ocean dredged
material disposal site. This action is
necessary because most of the existing
designated site has water depths too
shallow to accommodate deep draft
" hopper dredges. The Corps of Engineers
(COE) plans to utilize a hopper dredge
requiring a 30 foot water depth and
much of the existing disposal site is
approximately 25 feet deep.
EFFECTIVE DATE: This designation shall.
become effective January 7, 1994.
ADDRESSES: Richard Hoppers, Chief,
Water Quality Management Branch
(6W-Q), EPA, 1445 Ross Avenuse,
Dallas, Texas 75202-2733.
Information supporting this
designation is available for public
inspection at the following locations:
EPA, Region 6, 1445 Ross Avenue, 9th
Floor, Dallas, Texas 75202-2733.
Corps of Engineers, Galveston District,
2000 Fort Point Road, Galveston,
Texas 77553. )
FOR FURTHER INFORMATION CONTACT:
Richard Hoppers 214/655-7135,

SUPPLEMENTARY INFORMATION:
A. Background

Title I of the Marine Protection,
Research, and Sanctuaries Act, 33
U.S.C. 1401 et seq., (hereinafter referred
to as “the Act” or “the MPRSA")

- regulates the ocean dumping and
transportation for purposes of ocean
dumping of material. With few
exceptions, the MPRSA prohibits the

transportation of material from the
United States for the purpose of ocean
dumping except as may be authorized
by a permit issued under the MPRSA.
The EPA’s regulations implementing the
Act are set forth at 40 CFR parts 220
through 229,

The-Act further provides that EPA
may designate recommended times and
sites for ocean dumping (MPRSA
section 102(c)). EPA site designations

" specify the latitude and longitude of the

site and also typically include
limitations on the duration of use and
type of materials which may be
disposed of at the site. EPA’s ocean
dumping regulations (40 CFR 228.4(b))
provide that the designation of an ocean
dumping site is accomplished by
promulgation in part 228 specifying the
site. The list of EPA-designated ocean
dumping sites and the terms and
conditions associated with each
designated site appear at 40 CFR 228.12,
By final rule published on September
10, 1990, the EPA designated a dredged
material disposal site in the Gulf of
Mexico offshore of Port O’Connor, Texas
for the continued disposal of dredged
material removed from the Matagorda
Ship Channel. The existing designated
disposal site has never been used. The
COE has now requested the EPA to
modify the existing site boundaries to
include more area with desper depths
(30 feet or greater) so that hopper
dredges with deeper drafts could be
utilized. For this reason the COE has
asked that the site be shifted 3,00 feet
seaward. - '

B. EIS Information

The EPA'’s Draft and Final
Environmental Impact Statements (EIS)
supporting designation of the existing
site were distributed for public review
in July, 1989 and July, 1990, '
respectively. The EIS alternative
evaluation focused on sites located
within ten statute miles of the project
area, termed Zone of Siting Feasibility
(ZSF). The ZSF was based on limits.
from: (1) The cost of transportation of
dredged material; (2) the feasibility of
monitoring and surveillance; and (3)

political boundaries. Specific areas
within the ZSF were excluded from
consideration for such reasons as
interference with biologically sensitive
areas, recreationally important areas,
jetty buffer or beach buffer zones, the
presence of historic properties, etc. The
modified disposal site lying 3,000 feet
seaward of the existing disposal site is
within the ZSF, an area thoroughly
addressed in the EISs. The modified site
will not encompass any of the ZSF -
excluded areas. :

Five general criteria (§ 228.5) and
eleven specific criteria (§ 228.6), which
are used in the selection, evaluation and
approval of an ocean disposal site, were
addressed in the EISs for the existing
site. The EIS criteria analysis is also
applicable to the modified site. The
impacts of disposal at the existing site
are the same as those at the modified
site. The dredged material proposed for
disposal is clean material and meets the
ocean dumping criteria. The only
change necessary relates to the
geographical position of the modified
site. This site is approximately one half
mile farther offshore. Instead of being

‘1.5 miles from the coast, the modified

site is located about 2 miles from
beaches and other amenity areas.
Additional modification of the
environmental evaluation is not
appropriate or required.

C. Site Designation

The site is located approximately 2
miles from the coast at its closest point.
While the water depth at the modified
site ranges from 25 to 40 feet, most of
the site has depths 30 feet or greater.
The coordinates of the rectangular-
shaped site are as follows: 28°23°48” N,
96°18°00” W; 28°23'21” N, 96°18'31” W;
28°22°43” N, 96°17'52” W; 28°23'11” N,
96°17°22" W. '

D. Regulatory Assessments
Under the Regulatory Flexibility Act,

- the EPA is required to perform a

Regulatory Flexibility Analysis for all
rules which may have a significant
impact on a substantial number of small
entities. The EPA has determined that
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this action will not have a significant
impact on small entities since the site

designation will only have the effect of -

providing a disposal option for dredged
material. Consequently, this rule does
not necessitate preparation of a
Regulatory Flexibility Analysis.
nder Executive Order 12866, the
EPA must judge whether a regulation is
“major” and therefore subject to the
requirement of a Regulatory Impact
Analysis. This action will not result in
an annual effect on the economy of $100
million or more or cause any of the
. other effects which would result in its
being classified by the Executive Order
as a ““major” rule. Consequently, this
rule does not necessitate preparation of
a Regulatory Impact Analysis.
This Final Rule does not contain any
information collection requirements

subject to the Office of Management and.

Budget review under the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501
et seq.
List of Subjects in 40 CFR Part 228
Environmental protection, Water
pollution control.
Dated: November 12, 1993.
Barbara J. Goetz,
Acting Regional Administrator of Region 6.

40 CFR Part 228 is amended as set
forth below.

PART 228—[AMENDED]
1. The authority citation for part 228
continues to read as follows:
Authority: 33 U.S.C. 1412 and 1418.
2.In § 228.12, paragraph (b) {79) is

amended by revising the “Location”
discussion to read as follows:

§228.12 Delegation of management
authority for ocean dumping sites.

* * * * *
) * * % N
(79) x* N W

. Location: 28°23'48” N, 96°18’00" w;
28°23'21” N, 96°18’31” W; 28°22'43” N,
96°17°52” W; 28°23'11” N, 96°17°22” W,
» * * * * .

[FR Doc. 93-29891 Filed 12-7-93; 8:45 am]
BILLING CODE 6560-50-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 7012
[AZ-930-4210-06; AZA-28027]

Partial Revocation of Secretarial Order

.. Dated November 18, 1907; Arizona .

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public land order.

SUMMARY: This order revokes a
Secretarial Order insofar as it affects 30
acres of National Forest System land

* withdrawn for use as an administrative

site. The land is no longer needed for
this purpose, and the revocation is

needed to accommodate a proposed

land exchange under the General -
Exchange Act of 1922. This action will
open the land to such forms of
disposition as may by law be made of
National Forest System land. The land
is temporarily closed to mining by a
Forest Service exchange proposal The .
land has been and will remain open to
mineral leasing.

EFFECTIVE DATE: January 7, 1994,
FOR FURTHER INFORMATION CONTACT:

- John Mezes, BLM Arizona State Office,

P.0. Box 16563, Phoenix, Arizona
85011, 602-650-0509.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), it is ordered as follows:

1. Secretarial Order dated November

V 18, 1907, which withdrew National

Forest System land for use as an
administrative site, is hereby revoked
insofar as it affects the following
described land:

Gila and Salt River Meridian -
Apache National Forest
T.7N,R.27E,

Sec. 12, EVaNEV4NW14, and
- NW1NEVaNWY,,

The area described contains 30 acres in
Apache County.

2. At 10 a.m. on January 7, 1994, the
land shall be opened to such forms of
disposition as may by law be made of
National Forest System land, subject to
valid existing rights, the provisions of
existing withdrawals, other segregations
of record, and the requirements of
applicable law.

Dated: November 19, 1993.
Bob Armstrong,
Assistant Secretary of the Interior.
{FR Doc. 93-29874 Filed 12-7-93; 8:45 am]
BILLING CODE 4310-32-M :

43 CFR Public Land Order 7014

(WY-930-4210-06; WYW 71191, WYW
128399]

Opening of Land, Under Section 24 of
the Federal Power Act, and Partial
Revocation, in Secretarial Order Dated
July 16, 1934, Which Established
Powerslte Classlﬂcation No. 286;
Wyoming .

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public land order.

SUMMARY: This order opens 40 acres,

subject to the provisions of section 24 of
the Federal Power Act, and revokes
22.60 acres of a Secretarial order
involving National Forest System lands,
which established the Bureau of Land
Management’s Powersite Classification
No. 286. The order will allow future
land exchanges of Forest Service
administered lands. The lands have
been and continue to be open to mineral
leasing, and under the provisions of the
Mining Claims Rights Restoration Act of
1955, to mining.

EFFECTIVE DATE: December 8, 1993.
FOR FURTHER INFORMATION CONTACT:

Duane Feick, BLM Wyoming State
Office, P.O. Box 1828, Cheyenne,
Wyoming 82003, 307-775-6127.

By virtue of the authority vested in

the Secretary of the Interior by the Act

of Jurie 10, 1920, section 24, as
amended, 16 U.S.C. 818 (1988); and
section 204 of Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), and pursuant to the
determination by the Federal Energy
Regulatory Commission in DVWY~188,
it is ordered as follows:

1. At 9 a.m. on December 8, 1993, the

~ following described National Forest

System land withdrawn by Secretarial
Order dated July 16, 1934, which
established Powersite Classification No.
286, will be opened to disposal by sale
or exchange subject to the provisions of
section 24 of the Federal Energy
Regulatory Commission determination
DVWY-188, and subject to valid
existing rights, the provisions of existing
withdrawals, and the requirements of
applicable law:
Sixth Principal Meridian
Bridger-Teton National Forest
T.40N,R. 117W,,

Sec. 15, SEV4SEVa.

The area described contains 40 acres in
Teton County.

2, Secretarial Order dated July 16..
1934, which established Powersite
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Classification No. 286, is hereby
revoked insofar as it affects the
following described National Forest
System land:

Sixth Principal Meridian
Bridger-Teton National Forest
T.40N.,,R. 117 W,,

Sec. 15, lot 1. .

The area described contains 22.60 acres in
Teton County.

3. At 9 a.m. on December 7, 1993, the
land described in paragraph 2 above
shall be opened to such forms of
disposition as may by law be made of
National Forest System land, subject to
valid existing rights, the provisions of
existing withdrawals, other segregations
of record, and the requirements of
applicable law.

Dated: November 19, 1993.

Bob Armstrong,

Assistant Secretary of the Interior.

[FR Doc. 93-29866 Filed 12-7-93; 8:45 am)
BILLING CODE 4310-22-M

43 CFR Public Land Order 7015

[1D-943—4210-06; IDI-15704-02, IDI-15701~
02]

Partial Revocation of Secretarlal
Orders Dated September 29, 1922, and
December 19, 1933, Which Established
Powersite Classification Nos. 50 and
280; Idaho

AGENCY: Bureau of Land Management
Interior.
ACTION: Public land order.-

SUMMARY: This order revokes two
Secretarial orders insofar as they affect
6.28 acres of National Forest System
land withdrawn for the Bureau of Land
Management’s Powersite Classification
Nos. 50 and 280 within the Payette
National Forest. The land is no longer
needed for the purpose for which it was
withdrawn, This action will open the
land to surface entry and will permit the
disposal of the land by exchange. The
land has been and will remain open to
mineral leasing but will remain closed
to mining due to overlapping
withdrawals. 4
EFFECTIVE DATE: January 7, 1994.
FOR FURTHER INFORMATION CONTACT:
Larry R. Lievsay, BLM Idaho State
Office, 3380 Americana Terrace, Boise,
Idaho 83706-2500, 208-384-3166.
- By virtue of the authority vested in"

the Secretary of the Interior by section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), it is ordered as follows:

1. The Secretarial Orders dated
September 29, 1922, and December 19,

1933, which withdrew National Forest
System land for the Bureau of Land
Management’s Powersite Classification
Nos. 50 and 280, are hereby revoked
insofar as they affect the following
described land:

" Boise Meridian

T.24N,R. 8E,

sec. 32, tract 37.

The area described contains 6.28 acres in
Idaho County.

2. At 9 a.m. on January 7, 1994, the
land shall be opened to such forms of
disposition as may by law be made of
National Forest System land, subject to
valid existing rights, the provisions of
existing withdrawals, other segregations
of record, and the requirements of
applicable law.

Dated: November 19, 1993.
Bob Armstrong,
Assistant Secretary of the Interior.
[FR Doc. 93-29867 Filed 12-7-93; 8:45 am])
BILUNG CODE 4310-GG-M

43 CFR Public Land Order 7016
[MT-930—4210-05; MTM 81816)

Jurisdiction Transfer, Northern
Cheyenne Indian Reserved Water
Rights Settlement Act of 1992;
Montana

AGENCY: Bureau of Land Management,
Interior. ,
ACTION: Public land order.

SUMMARY: This order transfers exclusive
jurisdiction and administration of the
surface and mineral estates of 320 acres
of public lands from the Bureau of Land
Management to the United States of
America, Bureau of Indian Affairs in
trust for the Northern Cheyenne Tribe.
EFFECTIVE DATE: December 8, 1993.

FOR FURTHER INFORMATION CONTACT: Des
L. Baxter, BLM Montana State Office,
P.O. Box 36800, Billings, Montana
59101, 406-255-2943.

By virtue of the authority vested in
the Secretary of the Interior by section
10(e) of the Northern Cheyenne Indian
Reserved Water Rights Settlement Act of
1992, Public Law 102-374 (106 Stat.
1192), it is ordered as follows:

1. Subject to valid existing rights and
the terms of the Memorandum of

* Agreement dated July 16,.1993,

jurisdiction of the surface and mmex"al

are hereby transferred to the Bureau of
Indian Affairs in trust for the Northern

" Cheyenne Tribe:

Principal Meridian
T.8S.,R 40E,,
Sec. 23, SWYuNEVs, N12SEVs;

Sec. 24, NWVeSWvs; -

Sec. 26, NVaSWvs;

Sec. 27, Nv2.SWvs,

The areas described aggregate 320 acres in
Big Horn County.

2. The management of the above
described surface and mineral estates
will be in accordance with the
Memorandum of Agreement between

‘the Northern Cheyenne Tribe, the

Bureau of Indian Affairs, and the Bureau
of Land Management, dated July 16,
1993.

Dated: November 19, 1993.
Bob Armstrong, .
Assistant Secretary of the Interior.
[FR Doc. 93-29868 Filed 12-7-93; 8:45 am|
BILLING CODE 4310-DN-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES'

Administration for Children and
Famllles

45 CFR Part 400

Refugee Resettlemeanrogram:
Refugee Cash Assistance and Refugee
Medical Assistance

AGENCY: Administration for Children
and Families (ACF), HHS, Office of
Refugee Resettlement.

ACTION: Final rule.

SUMMARY: The Department anticipates
that adjustments in the eligibility period
for refugee cash assistance (RCA) and
refugee medical assistance (RMA) will
continue to be necessary in future fiscal

'years to accommodate changing

appropriation levels and changing
refugese flows. Therefore, the
Department is amending current
regulations to establish both a
mathodology by which the Office of
Refugee Resettlement (ORR) will
determine each year the duration of
eligibility for RCA and RMA, based on
available appropriated funds for the
year, and a procedure by which a final
notice will ge published in the Federal
Register in lieu of publishing a
regulation each time a change in the -
RCA/RMA eligibility period is
necessitated by the amount of funds
appropriated.

A proposed rule was published in the

.+ Federal Register on July 22, 1993 (58 FR
estates for the following described lands

39181). Some clarifications have been
provided in this final regulation after -
consideration of the written comments
received.

EFFECTIVE DATE: January 7, 1994.

ADDRESSES: Office of Refugee
Resettlement, Administration for



64500 Federal Register / Val. 58, No. 234 / Wednesday, December 8, 1993 / Rules and Regulations

€Children and Families, Department of
Health and Human Services, 370
L’Enfant Promenade SW., 6ik Floor,
Washington, DC 20447.

FOR FURTHER INFORMATION CONTACT:
Toyo A. Biddle, (262) 401-9253.

SUPPLEMENTARY INFORMATION:
Background

Current regulations at 45 CFR
400.203(b) and 400.204(b) provide for
Federal refugee funding, subject to the
availability of funds (45 CFR 400.202),
for the State-administered special
programs of refugee cash assistance
(RCA) and refugee medical assistance
(RMA) as set forth in 45 CFR part 400
subparts E and G. RCA, which provides
monthly cash assistance payments to
refugees, and RMA, which provides
payment of hospital and medical bills,
wers established to assist needy
refugees who do not meset the
categorical eligibility requirements for
the programs of Aid to Families with
Dependent Children (AFDC),
Supplemental Security Income (SSI) for
the aged, blind, and disabled, and
Medicaid.’ o ’

Prior to 1982, RCA and RMA were
available during an eligible refugee’s
first 36 months in the U.S. An interim
final rule, published March 12, 1982 (47
FR 10841), reduced the period to 18
months, and a final rule, published
August 24, 1988 (53 FR 32222}, further
reduced the eligibility period to 12
months. Due to limited funds
appropriated for these programs in FY
1992, an emergency final rula was
" published on January 10, 1992 (57 FR
1114), further reducing the RCA/RMA
eligibility period to 8 months in FY
1992. On September 17, 1992 (57 FR
42896), an emergency final rule was
published maintaining the eligibility
period at 8 months for FY 1993. Finally,
due to the limited amount of
appropriated funds available for the
remainder of the fiscal year, an
emergency final rule was published on
March 1, 1993 (58 FR 11793), reducing
the RCA/RMA eligibility period for the
remainder of FY 1993 to 5 months,
Subsequently, on March 31, 1993, based
on the Department’s intent to seek
supplemental funding during FY 1993
to enable the RCA/RMA eligibility
period to be maintained at 8 months for
the remainder of FY 1993, the regulation
establishing a 5-month RCA/RMA
eligibility period was withdrawn (58 FR
16777). An emergency final rule was
published simultaneously to reduce the
RCA/RMA eligibility periad from 8
months to 3 months, effective June 1,
1993, in the event that the Department
was not successful in obtaining

supplemental funding. Subsequently, a
rule delaying the effective date of the 3-
month rule to August 1, 1993, was
published on May 25, 1893 (58 FR
29981), based on the availability of
additional funds for the RCA/RMA
program due to a lower level of FY 1993
funding needed for the matching grant
program than was first estimated and
the fact that more recent RCA/RMA data
indicated a lower per capita cost than
originally estimated. Finally the 3-
month rule was withdrawn on July 30,
1993 (58 FR 40754}, based on the
Department’s determination that
sufficient funds were available to
continue the 8-month RCA/RMA
eligibility period for the remainder of
FY 1993 due to the enactment of Public
Law No. 103-50 on July 2, 1993, which
allows refugee funds for FY 1992 to be
used for costs of assistance and services

On September 1, 1993, an emergency
final rule was published (58 FR 46089)
to maintain the RCA/RMA eligibility
period at 8 months in FY 1994. This
regulatory action was taken in
anticipation that FY 1994
appropriations for the refugee program
will not be sufficient to sustain an
eligibility period greater than 8 months.
In the absence of this emergen
the RCA/RMA eligibility period would
have reverted to a 12-month period as
of October 1, 1993.

Discussion of Changes

No substantive changes have been
made in this final rule, as compared
with the proposed rule published on
July 22, 1993. Clarification is provided
on various aspects of the methodology
and process to be used in making
determination of the time-eligibility
period for RCA and RMA. These
clarifications are provided in the
Discussion of Comments section, and
some clarifying changes have been made
to the rule itself.

Description of the Regulation

This rule removes from 45 CFR part
400 &ll references to a specific duration
bility for RCA and RMA and
shes a methodalogy by which the
Office of Refugee Rasettlement will
determine the duration of eligibility for
RCA and RMA, based on available
appropriated funds. The Director of
ORR will make a determination of the
sligibility period each year as soon as
possible after funds are appropriated for
the refugee program, and also at
subsequent points during the fiscal year,
only if necessary, based on updated
information on refugee flows and State
reports on receipt of assistance and
expenditures. The eligibility period in

effect at the close of FY 1993 will
continue to remain in effect until the
Directar determines that the eligibility
period needs to be changed based on th
methodology described in this
regulation to accommodate the level of
funds appropriated by Congress.
Currently, cash and medical assistance
are provided under the line item for
Transitional and Medical Sarvices
(TAMS), which also provides funds for
State administrative casts, the
unaccompanied minors program, and
the veluntary agency matching grant
program. In making a determination, the
Director will first subtract from the
amount available for TAMS under the
sppropriation, the anticipated costs of
the unaccompanied minors program, the
matching grant program, and any other
program component that is designated
by Congress in the TAMS line item in
the future, other than the RCA/RMA
program and State administration. If, in
the future, the TAMS line item is
replaced by another line item that
includes the RCA/RMA program and
State administration, the Director will
subtract from the amount available for
that line item the anticipated costs of
other program components that are
designated by Congress in the line item,
other than the RCA/RMA program and
State administration. The Director then
will apply the methodology to
determine the duration of RCA/RMa
eligibility to be provided based on the
balance of appropriated funds available.
If the Director determines that the
period of $ eligibility needs tobe
changed from the eligibility period in
effect at the time, ORR will publish &
notice in the Federal Register,
announcing the new period of RCA/
RMA eligibility and the effective date
for implementing the new eligibility
period. States will be given as much
notice as available funds will allow
without resulting in & further reduction
in the eligibility period. At a minimum,
States will be given 30 days’ notice.
Methodology for Determining RCA/RMA
Eligibility Periad

The methodology described below
applies only to the determination of the
RCA/RMA eligibility period. The
methodology will be applied to various
RCA/RMA time-eligibility periods in
order to determine the time-aligibility
period which provides the most numher
of months within the funds
appropriated for the fisgal year. The
Federal government is prohibited from
obligating mere funds than are
appropriated.

he method to be used to determine

the RCA/RMA eligibility period will
include the following steps:
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1. The time-eligible population for the
projected fiscal year will be estimated
on the basis of the refugee admissions
ceiling established by the President for
that fiscal year and the anticipated
arrival of other persons eligible for
refugee assistance, to the extent that
data on these persons are available. The
anticipated pattern of refugee flow for
the projected fiscal year will be
estimated based on the best historical
and current refugee flow information
that will most accurately forecast the
refugee flow for the fiscal year. These
arrival figures then will be used to
determine the time-eligible population
for a given duration of RCA/RMA
benefits.

2. The average annual number of RCA
and RMA recipients will be determined
by multiplying the estimated time-
eligible population established in step 1
by the estimated RCA and RMA
participation rates. The RMA
participation rate will take into account
both RCA recipients, who are also
eligible for RMA, and RMA-only
recipients. The appropriate
participation rates for various RCA/
RMA time-eligibility periods are derived
from recipient data from quarterly
performance reports submitted by States
for the most recent 4 quarters for which
reports are available.

3. The average annual per recipient
cost for RCA and RMA will be estimated
separately, based on estimated per
recipient costs for the most recent fiscal
year, using available data, and inflated
for the projected fiscal year using
projected increases in per capita AFDC
cash assistance costs for RCA and per
capita AFDC Medicaid costs for RMA.

4. The expected average annual
number of RCA recipients will be
multiplied by the expected RCA per
recipient cost to derive estimatecf RCA
costs. The expected average annual
number of RMA recipients will be
multiplied by the expected RMA per
recipient cost to derive estimated RMA
costs.

5. State administrative costs for the
projected fiscal year for all States in the
aggregate will be estimated based on
total actual allowable expenditures for
State administration for the most recent
fiscal year. The variable portion of
administrative costs will be adjusted for
anticipated changes in program
participation and inflated by the -
Consumer Price Index (CPI) for all items
as estimated by the Office of
Management and Budget (OMB). The
fixed portion of administrative costs
will be adjusted by the CPI inflator only.

6. The total estimated costs for the
projected fiscal year will equal the
combined estimated costs for RCA,

RMA, and State administration as
calculated in steps 1 through 5.

ORR will notify States of the duration
of the eligibility period through a notice
published in the Federal Register if the
RCA/RMA eligibility period for the
fiscal year must be changed from the
RCA/RMA eligibility period in effect at
that time.

The following example, using
hypothetical data, illustrates how the
methodology will work: C

1. Suppose that the refugee
admissions ceiling for FY 1994 is
established at 1,000 and, based on
available data, it is determined that an
additional 200 persons eligible for
refugee assistance are expected to arrive,
resulting in a total expected arrival
population of 1,200. Suppose that the
same number, 1,200, arrived in the
previous fiscal year (FY 1993). Based on
an examination of the refugee flow from
the previous year, suppose it is

. determined that the monthly flow in the

projected fiscal year will be the same as
in the previous fiscal year, with the
monthly arrivals for both years as
follows:

FY 132%4 8-
month time-
Arrivals eligible pop-
ulation

107

87

87

92

93

110

158

734
OCT93 ....ccvvmeee 65 799
NOVO3 ......ccceune 92 784
DEC93 ......cceeu. 124 821
JANDS ............... 90 824
FEBY4 ............. 95 827
MARS4 ............. 107 841
APR94 ............ 87 818
MAY94 .............. 87 747
JUN94 .............. 92 774
JUL94 ............. 93 775
AUGY .............. 110 761
SEP94 .............. 158 829
Total .......... 1,200 9,600

Average time-sligible: 800.
Assuming that the RCA/RMA time-

eligibility period is 8 months, the time-
eligible population in October would be
the arrivals in October, plus refugees
who arrived in the previous 7 months
(March—September). The time-eligible
population in October would be 799
refugees. The time-eligible population
for each month in the fiscal year would
be determined in the same manner as
for October and then averaged across all

months, for an average of 800 in this
example.

2. Based on an examination of RCA
and RMA participation rates in the most
recent 4 quarters for which State
performance reports are available,
suppose it is estimated that for an 8-
month eligibility period, 35% of the
time-eligible population will receive
RCA benefits and 50% will receive
RMA benefits. (The RMA participation
rate includes refugees receiving both
RCA and RMA and refugees receiving
RMA only.) The figure of 800
determined in Step 1 is then multiplied
by the RCA participation rate of 35% for
a total of 280 RCA recipients and by the
RMA participation rate of 50% for a
total of 400 RMA recipients. These
figures reflect the average annual
number of RCA and RMA recipients.

3.If, in the previous fiscal year, the
average annual RCA cost per recipient
was $1,000 and the average annual RMA
cost per recipient was $1,500, we would
expect the average RCA cost per
recipient to be $1,020 for the projected
year (assuming a 2% increase in per
capita AFDC costs), while the average
RMA cost per recipient would be
expected to be $1,680 (assuming a 12%
increase in per capita AFDC Medicaid
costs). )

4. Total RCA costs would equal the
number of recipients (280) multiplied
by the per recipient cost ($1,020),
equaling $285,600. Total RMA costs
would equal the number of recipients
(400) multiplied by the per recipient
cost ($1,680), equaling $672,000.

5. State administrative costs for all
States in the aggregate would be
projected from the most recent fiscal
year, adjusted for inflation, assuming
there were no changes in the number of
RCA/RMA recipients which could be
expected to affect the variable portion of
administrative costs. Suppose that last
year actual allowable administrative
costs were $250,000. Also suppose that
OMB'’s CPI rate is 4%. Therefore, we
would expect administrative costs to
equal $250,000 times 1.04, totalling
$260,000.

6. Total costs would equal the sum of
$285,600 for RCA, $672,000 for RMA,
and $260,000 for administrative costs,
equaling $1,217,600.

Suppose the appropriation level for
TAMS is $1,955,000, the anticipated
costs of the unaccompanied minors
program are $290,000, and the costs of
the matching grant program are
expected to be $390,000. Therefores,
appropriated funds available for RCA,
RMA, and State administrative costs
would equal $1,275,000, after the costs
of the unaccompanied minors program
and the matching grant program are
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deducted from the amount available for
TAMS under the appropriation.
Suppase, using the methodology
described above, the cost of a 9-month
RCA/RMA eligibility period was
estimated to be $1,290,000, thus
exceeding tha level of available
appropriated funds for RCA, RMA, and
State administrative costs. Based on
these estimates, the Director would
determine that an 8-month time-
eligibility period would provide the
most number of months of benefits
without incurring a shortfall in funds
for the fiscal year.

Consistent with the preceding actions,
45 CFR 400.2, 400.60(b), 400.100{b}, and
subject J are amended.

Discussion of Comments Received

Forty-six letters of comment were
received in response to the notice of
proposed rulemaking published in the
Federal Register on July 22, 1993. The
commenters included State and local
governments, nstional and local
voluntary agencies, refugee mutual
assistance asseciations, advocacy
organizations, and refugee service
providers. These comments were taken
into consideration in the development
of this final rule,

Forty-five of the commenters
exFressed opposition to the proposed
rule; one commenter commended ORR
for trying to improve the process.
Eighteen commenters recommende
withdrawal or postponement of the rule
to allow more time to consider the
issues.

The comments ars summarized below
and are followed in each case by the
Department’s response. -

General Conunents

Conunent: Nine commenters felt that
ORR should play a strong leadership
role in adveocating for a reasonable
peried of eligibility for cash and
medical assistance to refugees instead of
simply establishing & process for making
automatic adjustments to the eligibility
period ta accommodaete budget -
constraints. One commmenter expressed
concern that this rule will send the
message that there is no mipimum
period required to help refugees become
self-sufficient in this country and that
this message will diminish the
Department’s ability to advotate for an
adequate period of support.

Respanse: This regulation in no way
is intended to suggest that ORR will not
advocate for a reasanable period of
eligibility for refugee cash and medical
assistance. We are cammitted to paying
an active leadership role in ensuring
that refugees who are not categarically
eligible for other public assistance

programs are provided an adequate

. period of support that allaws sufficient
time for these refugees to become
employed and self-supporting. It is
important to make the distinction,
however, that the appropriate and
crucial time to advocate for sufficient
resources for the refugee program is
during the annual appropriations
process, before Congress makes
decisions en appropriation levels for the
coming fiscal year. ORR will continue to
seek adequate resources for the refugee
program in general and specifically to
ensure that a stable RCA/RMA
eligibility period is maintained. ORR’s
efforts during the annual apprepriations
process will not be diminished or
affected in any way by this regulation.
Once the appropriations process is
completed, however, and Congress has
made its decision regarding
apprapriations for the refugee program,
thens ORR’s task changes from advecacy
to managing the program as effectively
as possible within the resource level
provided by . An essential part
of this task is to determine as quickly
and as accurately as pessible what is the
maximum period of RCA/RMA
eligibility that the appropriated funds
will bear, to determine whether a
change in the eligibility period is
n ry, and to communicate this
determination to States and other
participants in the refugee program with
as much advance notice as possible. it
is this task that this regulation
addresses.

We do not agree that by removing
references to a specific RCAJRMA time-
eligibility period in the regulation, ORR
will be sending a message that there is
no minimum time required by most
refugees. We will use the budget process
each year to convey the message that &
reasonable minimum duration of
assistance needs to be maintained for
refugees.

Comment: Several commenters
expressed concern that use of the
proposed methodology would result in
a lessened interest in seeking alternative
solutions to a reduced eligibility period,
such as supplemental funding or a
reprogramming of funds. Two
commenters felt that an autamatic
adjustment process should not take the
place of thoughtful planning and
management. Two commenters were
concerned that this regulation would
institutionalize a preference for benefit
reductions. One commenter felt that
other changes such as & reduction in the
Federal reimbursement rate to States,
rather than & reduction in eligibility
period, should be made ta accommodate
decreasing appropriations in order to
avoid placing the burden en refugees.

Another commenter suggested that ORR
should consider the alternative of
awarding funds for cash, medical, and
administrative {CMA) costs to States.on
a formula grant basis, based on a 12-
month eligible population. The
commenter suggested that this approach
wauld enable States to have the
flexibility to utilize available funds in a
manner mast appropriate and cost-
effective for each State. It wauld allow
States to engage in innovative
programming and would reward
programs that successfully leveraga
mainstream resources and/or achieve
the goal of early self-sufficiency.

One commenter recommended that
ORR form a workgroup that includes
State Coordinators, voluntary agencies,
MAAs, and local governments to
explore alternative methods for dealing
with changes in funding.

Response: The process presented in
this regulation is not meant te, and will
not, replace thoughtful planning and
management on the part of ORR. If the
level of appropriated funds is not
sufficient to maintain the eligibility
period in effect at the time, ORR will
explore possible alternatives before
reducing the eligibility period. We wish
to assure commenters that this
regulation will pot institutienalize a
preference for benefit reductions.

Regarding the isswe of changing the
reimbursement rate, the law governing
the refugee progrem would bave to be
amended to allow a change in the
reimbursement rate to Statos for refugee
cash and medical assistance. See 8
U.S.C. 1522(e}1).

The idea of CMA formula grants te
States in lieu of the current
reimbursement arrangement is an idea
that ORR preliminarily explored with a
workgroup of States a few years ago.
This concept, as well as other ideas, are
worth explaring further. This regulation
does not preclude continued
consideratian by ORR of these kinds of
options. The idea of forming a
workgroup to discuss alternative ways
of handling changes in funding is one of
many options that we may consider in
the coming year.

Comment: Two commenters stressed
the importance of tying refugee funding
to the number of refugee admissians
approved for the U.S. instead of trying
the time-eligibility period to the
appropriation level.

Response: We agree that
appropriation levels should he related to
the anticipated number of refugee
admissions. The Department’s budget
request for FY 1994 proposed funding.
estimated to be sufficient ta maintain an
8-month RCA/RMA eligibility period for
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a projected 122,000 in refugee
admissions.

Comment: One commenter considered
the proposed regulation to constitute a
major departure from Congressional

~ intent and recommended as such that
the proposal be considered during the
reauthorizing process in 1995.

Response: This regulation does not
represent a departurs from
Congressional intent. The procedure
described in this regulation is simply a
change in mechanics, only changing the
notification procedure from a regulation
to a Federal Register notice based on a
regulation. The process to be used to
determine the maximum eligibility
period that appropriated funds can
cover is similar to the Erocess that ORR
has previously used whether issuing an
emergency final rule to announce a
change in eligibility period or
publishing a notice in the Federal
Register. The only change is that the
methodology that will be used is a more
refined and, therefore, more accurate,
version of the methodology that ORR

- has used in the past. In addition, this
regulation makes public the
methodology to be used. Heretofore, the
methodology was not available to the
public.

Comment: Two commenters felt that
by allowing ORR to determine the
duration of RCA/RMA, the decision
making process would be taken away
from Congress.

Response: The Congressional decision
making process would in no way be
affected by the methodology. Decisions
on appropriation levels for the refugee
program will continue to be made by
Congress. ORR would simply continue
to determine the eligibility period that
the appropriated funds would be able to
support.

Comment: Two commenters felt that
the proposed regulation would provide
ORR with the mechanism for phasing
out the RCA/RMA pro, .

Response: This regulation does not
give ORR the means to phase out the
RCA/RMA program. The procedure
established by this regulation can only
be used when ORR changes the duration
of RCA/RMA to accommaodate the
appropriation level set by Congress. If
ORR dscides to reduce RCA/RMA
coverage as a matter of policy, rather
than as an accommodation to available
appropriated funds, ORR would be
required to publish a notice of proposed
rulemaking for public comment,
followed by publication of a final rule,
in accordance with the requirements of
the Administrative Procedure Act
(APA). Similarly, in order to phase out
or terminate the RCA/RMA program,
ORR would be required to publish a

notice of proposed rulemaking for
public comment, in accordance with
A};A requirements, before issuing a final
rule.

Comment: Four commenters
expressed concern that this regulation
allows ORR to further shift the burden
of cash and medical assistance from the
Federal government to States, local
governments, and voluntary agencies.

Response: This regulation does not
give ORR authority to shift costs to the
State and local level. Such shifts are a
function of the level of Congressional
appropriations.

omment: Nine commenters
expressed concern about losing the
opportunity for public comment
whenaever the eligibility period is
decreased. The commenters felt that it is
important to retain the public comment
period to assure that changes in the
program will not occur routinely.
Sixteen commenters expressed the view
that the proposed methodology would
circumvent the notice and public
comment requirements of the
Administrative Procedure Act (APA).
Two commenters argued that the
eligibility period is a substantive rule
which must be promulgated in
accordance thg APA requirements.

Response: Whenever appropriated
funds have been insufficient to support
the RCA/RMA eligibility period in effect
at the time, the Department has
published an emergency final ruls,
without opportunity for public
comment, to put into effect the new
eligibility period as quickly as possible
in order to avoid a further reduction in
duration. The use of this procedure
under these circumstances is in
compliance with APA requirements. See
5 U.S.C. 553(b)(B). An opportunity for
public comment was not available,
therefore, when the RCA/RMA
eligibility period was either reduced or
maintained at the same level by final
regulation on January 10, 1992,
September 17, 1992, March 1, 1993,
March 31, 1993, and September 1, 1993.
The recent notice of proposed
rulemaking published on July 22, 1993,
however, did provide an opportunity for
public comment on the proposed
methodology. This opportunity is not
provided under the emergency final rule
process. Thus the %ublic gained an
opportunity for public comment rather
than losing it. We believe that the
pro&osed regulation is a more desirable
method to use because it allows the
public to comment on the methodology
to be used in determining eligibility
periods.

With respect to whether the eligibility
period is a substantive rule, while the
Administrative Procedure Act requires

that an agency publish substantive rules
for notice and comment, an agency is
not required to publish “interpretative
rules, general statements of policy, or
rules of agency organization, procedure,
or practice” for notice and comment.
See 5 U.S.C. 553(b)(A). The
methodology contained in the
regulation that the Department
published for public comment is a
substantive rule which will determine
the eligibility period for RCA/RMA
based on the level of funds appropriated
by Congress. Because the Department
has agreed to be bound by this
methodology, the actual determination
of the eligibility period pursuant to that
methodology is an interpretative rule,
which need not be published for notice
and comment.

Comment: Thirteen commenters
recommended withdrawal of the notice
of proposed rulemaking or
postponement of a final rule until the
findings of the General Accounting
Office (GAO) study regarding the
validity of ORR's methodology for
determining the RCA/RMA eligibility
period are published and reviewed.
Seven commenters felt that it is
premature to issue a final rule before the
GAQ report is made final and before
efforts initiated by the Department and
ORR to work with States and other key
parties regarding a forecasting model are |
completed.

Response: We have not yet received
the GAO report. When we do receive the
report, we will take into consideration
any recommendations that GAO makes
for improving the methodology. We
have no reason to believe, however,
based on a preliminary briefing by GAO
of its findings several months ago, that
this report will necessitate any major
revisions of the proposed methodology.

Comment: Twenty commenters
expressed concern regarding the
possibility of frequent changes in the
eligibility period. Six commenters felt
that the potential for frequent changes
in the eligibility period would affect the
ability of States and voluntary agencies
to assist refugees to become self-
sufficient. Ten commenters felt that
fluctuations in eligibility would place
refugees at risk and would cause
confusion and a bureaucratic nightmare
for States and service providers. Two
commenters suggested that fluctuations
in the eligibility period could
discourage small and medium States
from continued participation in the
refugee program.

Four commenters recommended that
changes in the RCA/RMA eligibility
period necessitated by the level of
appropriated funds should be limited to
no more than one change per year, at the
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beginning of the fiscal year. One
commenter questioned the need for
redeterminations during the year. One
commenter recommended that the
language authorizing the Director to
make determinations at subsequent
points during the fiscal year be deleted.
Response: We also wish to avoid
frequent changes in the RCA/RMA
eligibility period. We agree with the
commenters that constant fluctuations
" in the eligibility period will result in an
untenable situation for all concerned.
We are interested in maintaining a

stable eligibility period. When a change .

is necessary, we anticipate making only
one determination at or near the
beginning of the fiscal year as soon as
the appropriation level is known. If the
determination indicates sufficient funds
to maintain the current eligibility
period, we will make no change. If the
determination indicates insufficient
funds, but alternatives are found to
cover the additional cost, no change will
be made. Once the Director determines,
however, that a change must be made,
the appropriate notification will be
made quickly. We do not expect to have
to make other determinations .and
changes during the fiscal year unless
they are clearly necessary to enable
States to avoid shortfalls. As an
example, an emergency resettlement of
a substantial number of unexpected
refugees, which could not be predicted
in advance, might occur which would
necessitate a change in eligibility period
in order to avoid a shortfall, if
additional funding is not available.

Comment: Six commenters
questioned how ORR would deal with
unexpected arrivals during the year.
One commenter pointed out that a
redetermination of the eligibility period
would not provide the necessary
resources to accommodate the extra
arrivals. Two commenters suggested
that ORR consider establishing a
domestic emergency fund, similar to the
Department of State’s emergency fund,
as a way to accommodate emergency
arrivals.

Response: ORR will explore possible
alternatives before reducing the
eligibility period as a result of
additional arrivals. The Administration
always has the discretion to sesk
additional funds or to pursue other
solutions in response to an emergency
situation, The concept of a domestic
emergency fund is certainly an idea
worth considering, but would require
new legislation to authorizs it.

Comment: Five commenters noted
that the methodology does not include
or mention reimbursement of the States’
share of the costs for refugess in the
categorical public assistance programs

such as Aid to Families with Dependent
Children (AFDC). The commenters
expressed concern that the absence of
any reference to the categorical
programs in the proposed regulation

. implied that ORR intends to officially

eliminate the possibility of
reimbursement for these programs.
Response: The lack of reference in the
regulation to reimbursement for
categorical program costs is not meant
to imply that ORR intends to eliminate
the possibility of reimbursement for
these programs. We did not include
these program costs in the methodology
because we believe it is highly unlikely
that the refugee program will enjoy a
funding level in the foreseeable future
that will enable ORR to reimburse States
for their share of categorical public
assistance costs for refugees. ORR has
not had sufficient funds to reimburse
States for any portion of their
categorical program costs since FY 1990.

Comments on the Methodology

Comment: Eight commenters
questioned the accuracy of the proposed
methodology. Threse of the commenters
noted that a similar methodology was
used to prepare materials for submission
to the Federal District Court in Seattle
in the case of Nguyen versus Shalala,
No. C92-1867WD, in December 1992
and that these calculations proved
incorrect, indicating that the
methodology used was not reliable. Five
of the commenters questioned whether
the proposed methodology is the same
as the methodology used in FY 1990
which failed to predict a shortfall, in FY
1992 when a surplus resulted, or in FY
1993 when various time-eligibility
periods were established and
withdrawn. Five commenters felt that it
was not clear whether the proposed
methodology is a new methodology
whose accuracy has been tested on past
data or whether the methodology is the
same one that ORR has used in past
years. One commenter suggested that an
example that uses actual figures would
be more credible than the hypothetical
example used in the NPRM. One
commenter indicated that if the
methodology is the same one used in
past years, the commenter applauds
ORR for making it public.

Response: The methodology is a more
refined version of the methodology used
in the past, The methodology includes

.Cuban/Haitian entrants in the projected

time-eligible population; the old
methodology did not include Cuban/
Haitian entrants. In addition, we are
now able to monitor the number of
RMA-only cases as a result of the
availability of more data on these cases

and are including these cases in a

determination of the RMA participation
rate. The methodology used in past
years was not able to factor in a precise
count of RMA-only cases.

Regarding the methodology used
throughout FY 1993 and in the Nguyen
vers